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BeLL v. STATE.
Oplmon delivered October 7, 1929.

1. HoOMICIDE—SUFFICIENCY OF EVIDENCE. —1In a prosecution for mur-
der, evidence held sufficient to warrant submission of the case to
the jury. :

2 CRIMINAL LAW-—CONFESSIONS—UNDUE INFLUENCE. —In a prosecu-
tion for murder, defendant’s confession was inadmissible where
it was made after a whipping by the warden of the penitentiary,
notwithstanding it was subsequently repeated to the sheriff, it not
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being shown that the later confession was free from the undue in-
fluence under which the prior confession was made.

Appeal from Woodruff Circuit Court, Southern Dis-
trict; W. D. Davenport, Judge ; reversed.

W. J. Lawier and Roy D. Campbell, for appellant.

Marvin B. Norfleet, Special Counsel for State, for
appellee.

Burrer, J. Robert Bell and Grady Swain, two
negro boys, were indicted for the murder of Julius Me-
Cullom by drowning. The crime is alleged to have been
committed in St. Francis County, and, on a trial in the
circuit court of that county, they were convicted of
murder in the first degree, sentenced to death, and, on
appeal to this court, the case was reversed and remanded.
177 Ark. 1034. Afer the reversal, the case was trans-
ferred to the circunit court of Woodruff County, on change
of venue, where the cases were severed, and Robert Bell
was placed upon trial. That trial resulted in a verdiet
of guilty of murder in the first degree, with a sentence
to the penitentiary for life, from which an appeal has
been duly prosecuted to this court.

In the opinion rendered in the case of Bell and Swain
v. State, supra, the facts were stated, and therefore
there will be no restatement of the facts here, except
such as are necessary for the consideration of the case
now before us.

On the first appeal there were two assignments of
error pressed upon the court for a reversal of the judg-
ment. It was insisted, first, that the confessions intro-
duced in evidence were obtained by coercion, and were
not freely and voluntarily given; and, in the second as-
signment of error, it was insisted that the evidence was
not legally sufficient to warrant the verdict. The court
reversed the case on the second ground of error, holding
that there was no independent evidence, aside from the
confessions, that any one drowned Julius MeCullom and
Elbert Thomas, and that the evidence was not legally suf-
ficient to warrant a verdict of guilty. The court said:
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““For the reason that we have reached the conclusion
that the evidence is not legally sufficient to support the
verdict, it will not be necessary to decide whether or not
the confessions were extorted from the defendants by
whipping them. In this connection, however, we again
call attention to the fact that this court is committed to
the rule that confessions used in evidence against the de-
fendant must be free and voluntary, and they must not
be extorted from them by whipping them or by any in-
quisitorial method.”’

On the second trial of this case there was additional
testimony introduced on the part of the State tending to
establish the corpus delicts. One German Jones, a negro
man, who was not a witness in the case of Bell and Swain
v. State, was introduced, and testified to the fact that, on
the day when Julius McCullom and Elbert Thomas were
drowned, he was hunting in the afternoon of that day
along the shores of the bayoun in which the bodies of the
two boys were later found, and, hearing a splash in the
water, thought it might be ducks, and slipped through
the bushes to where he had a view of the bayou, and saw
two colored people standing in a boat, facing each other,
and in the act of throwing, and did throw, a white
““human’’ in the water; and, seeing this, witness turned
and ran away.

Another witness, who was not a witness at the first
trial, one A. H. Davidson, gave testimony in the case.
He testified that, some time in the afternoon of the day
the boys were drowned he had taken Mrs. McCullom to
her home in his car. Th1s appears to have been around
three o’clock in the afternoon, and, in something like a
half or three-quarters of an hour, he returned to the
store, where he saw Bell and Swain going toward the
bayou. This testlmony, together with the other testi-
mony in the case, is perhaps sufficient to warrant the
submission to the jury, so that it is necessary to pass
upon the admissibility of the confession made to Camp-
bell and McCollum and detailed by them to the jury, over
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the objections and exceptions of defendant, and which
was assigned as error in the motion for a new trial.

On the 29th of December, 1927, at some time in the
afternoon—probably between three o’clock and sundown
—Julius MeCullom, a white boy about twelve years old,
and a mnegro youth about nineteen or twenty years of
age, were drowned at a point directly in front of the
store of the white boy’s father, in a small bayou, which
at that time contained a great deal of water. Little Julius
was discovered missing about dusk, -and a search made
for him.. He had been seen going toward the bayou with
Elbert Thomas, and the waters of the bayou were
searched, where, about.eight or nine o’clock that night,
the body of Julius was found. It developed later that the
body of Elbert Thomas was lying in deeper water, and
several feet away from the body of Julins. It was first
thought that Elbert Thomas had drowned Julius, and
an active search was made for him throughout the coun-
try, Grady Swain, one of the defendants, having stated,
after having been whipped at the jail, and asked if Elbert
Thomas had not drowned Julius, that Elbert Thomas had
in fact drowned Julius, and that he (Swain) had assisted
him. About ten days later, after the water had gone down
somewhat, the body of Elbert Thomas was found. In
the meantime both Robert Bell and Grady Swain had
been arrested and put in jail, and, when the body of
KElbert Thomas was found, they were conveyed to the
State Penitentiary at Little Rock for safekeeping.
Shortly after having been placed in the penitentiary,
Bell made a confession, in which he professed to have
been in company with Swain, and that the two of them
had drowned Thomas and Julius McCullom, stating that
he had drowned the negro, Thomas, and that Swain
drowned the white boy. Swain, on the other hand, stated
that he had drowned the negro, and that Bell had
drowned the white bhoy. Bell gave the details as to how
the acts were committed, and this confession was at a
later date written down and signed by Bell, while he was
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still in the penitentiary. On a trial of the case this writ-
ten confession was offered in evidence, but excluded by
the court. W. J. Campbell, the sheriff of St. Francis
County, and B. McCullom, the father of Julius, however,
were permitted to testify before the jury as to an oral
confession made to them by Bell substantially the same
as the written one. »

The defendant claimed that all of the confessions
made to Warden Todhunter and to Sheriff Campbell and
to Mr. McCullom were extorted from him through and
by means of whipping, administered to him by Warden
Todhunter while defendant was confined in the peniten-
tiary, and that the confessions were not true, and that he
did not drown or assist in the drowning of either Julius
or the negro, Elbert Thomas; that he knew nothing
about it; didn’t know that Julius had been drowned un-
til after his body was discovered and brought to the store
of Mr. McCullom. Bell described the manner in which
he was whipped and the instrument of torture applied to
him, and insisted in his testimony that he denied and
_continued to deny for a while any knowledge of the al-
leged murder, but that, little by little, in answer to re-
peated questions and statements made to him that he
did murder Julius and drown him, in order to escape the
torture he confessed to the commission of the crime. He
told how he was made to lie upon the floor, clad only in
a thin shirt and trousers, and was whipped with a léath-
ern strap attached to a handle—the strap was three and
a-half feet long and three inches wide. This testimony
is virtually uncontradicted. The warden who admin-
istered the whippings stoutly averred that the confes-
sions were freely and voluntarily made, and, while ad-
mittirig the whippings, stated on his direct examination
that Bell was beaten to make him tell where the money
—some fifteen or twenty dollars which Bell had con-
fessed to having taken from the body of Julius—was
hidden or disposed of, and that he whipped him also for
insubordination; that ‘‘he was a mean, hard-headed nig-
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ger.”” But, after a time, the warden stated that the
whippings were begun in a day or two—or some three
days—after Bell was brought to the penitentiary, and,
while the warden said that Bell was not beaten very
severely, he stated that he ‘‘whipped until he conquered.”’
He stated that he began to question Bell soon after his
admission into the penitentiary as to his connection with
the drowning of Julius and Thomas, and that this was
at the request of the sheriff, Mr. Campbell; that the
whippings were given upon Bell’s failure to talk and to
answer questions regarding the drowning, and that ‘‘he
finally told me little by little—until he finally told me
all.”” While at one time the warden stated that he
whipped Bell not to make him confess about the drown-
ing, but only because he was insubordinate and to make
him tell where he had put the money, he was asked this
question:

‘“Q. Did you whip him at any time because he
wouldn’t confess and give details? A. I whipped him
to try to make him tell where the money was. Q. Not
about the killing of Julius MeCullom? A. Well, T don’t
know—probably I might have done that. I don’t know;
maybe it was in connection with the case. Q. Did he make
a free and voluntary confession or not? A. Well, |
don’t know that I could say Bell ever made a free and vol-
untary confession. I got a confession out of him by piece-
meal—it was never very free. There never was any

- voluntary confession coming from this big nigger.”’

The following questions were asked him by the court
and answers made in response thereto:

Q. Did you get this statement by persistent ques-
tioning from time to time? A. Yes sir. Q. The whip-
pings you gave him were based upon his failure to talk
to you and answer questions when you propounded to
him questions relating to this matter as well as to his con-
duct? A. Yes sir. Q. After defendant told you what
he did about this confession, whom did you advise that
the confessions were made? A. The sheriff, Mr.
Campbell.”’
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The sheriff, J. M. Campbell, testified also as to a
confession made to him. He stated that Bell was trans-
ferred to the penitentiary by his (the sheriff’s) son, and
afterward he went over to the penitentiary and talked to
Bell about it; that he made two trips to the penitentiary;
that the first trip when he talked with Bell he was not
able to get anything from him, but on the second trip
Bell confessed, saying, ‘I am going to tell you the truth
about this,’”” and then proceeded to detail his confession,
and Swain also made a confession at that time; that this
confession was obtained within the walls of the peniten-
tiary, and the only persons present were himself and
Mr. Mc¢Cullom. '

The sheriff was asked the following questions:

«Q. At what time did you get this statement? A.
What do you mean—what day? Q. How long after
Bell had been taken to the penitentiary? A. I guess
somewhere about ten days or two weeks. Q. You don’t
know when Todhunter whipped him—before or after you
got the confession? A. No sir, I don’t know.”’

It is contended that, although a confession might
have been extorted from Bell by whipping him, a sub-
sequent confession was made to Sheriff Campbell in the
presence of Mr. MeCullom, and that these confessions
were admissible because made later in point of time, and
that there were no threats made to him at the time of
the confession or whippings administered to him, and
that the confession was free and voluntary. The trial
court adopted this view, and the testimony was ad-
mitted, although, as we have stated, the written confes-
sion, made subsequent to that made to Mr. Campbell,
was excluded.

Tt is clear that the confessions made to Todhunter
were the result of coercion, and that the whippings were
anterior to any confession, for the warden admits that
these whippings were begun within a few days—perhaps
the first day, and not later than the fourth day of Bell’s
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incarceration—while the confession to Campbell, accord-
ing to his testimony, could not have been obtained earlier
than ten days or two weeks afterward. The environment
of Bell had not been altered; he was still within the peni-
tentiary, surrounded by the white man’s walls, guarded
by the white man’s guns, and in terror of the white man’s
lash, when the confessions to Campbell were ‘made.

In the case of Love v. State, 22 Ark. 336, which is
the leading. case in this State on the admissibility of
“confessions, the rule is laid down that confessions are
not admissible against the party charged with crime, un-
less freely and voluntarily made, and the onus is upon
the State to prove them of this character; and, when the
original confession has been made under illegal influence,
such influence will be presumed to continue and color all
subsequent confessions, unless the contrary is clearly
shown. That was the case where a murder had been
committed, and a crowd of more than a hundred persons
had gathered where the dead body was found, with the
avowed purpose of ascertaining the murderer. A com-
mittee of twenty was formed to give shape and concert
to the efforts to be made for the discovery of the per-
petrator of the crime; by these a special committee of
three was detailed to prosecute the inquiry. Suspicion
was fixed upon the defendant, Love; he was sent for,
brought to the place of assemblage, and put in charge of
the committe of three. He was taken away from the
crowd, was told that the committee was satisfied that he
had killed deceased, and that it would be better for him
to confess; that his brother had confessed, and a writ-
ten statement.of his was read to him. He was told that
the committee would do all they could to save him, al-
though they did not know that they could do so; that he
was not the person they were after, but that such person
was one Ackridge, who, they believed, had instigated the
defendant to commit the murder. Up to this time the
defendant denied the charge, when he was confronted
with his brother, who had made the written statement
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mentioned, and who said to the defendant concerning it,
¢« Jarrett, you know it is true.”” Then the defendant
confessed the murder, after having for a half or three
quarters of an hour protested his innocence, and after he
had been assured of protection by the committee. . De-
fendant appeared to be afraid of Ackridge, from whom
the committee promised he should be protected, as also
from everybody else who might be incensed at him or
should desire to injure him on account of his confessions.

These confessions were made the day before the de-
fendant was taken to Fayetteville, where he was con-
fined for a month in default of bail. During the month
the defendant was confined at Fayetteville, he made fre-
quent confessions like the one he made to the committee,
always admitting that he shot the deceased, that he did
it at the instance of Ackridge. These confessions are
spoken of by the persons to whom he made them as being
made freely, without any promise or threat from them,
but without caution by them to the defendant against the
consequences of the confessions. The court said:

‘These latter confessions made at Fayetteville, if
the only confessions that had been made by the defend-
ant, would have been evidence against him, although the
defendant was not warned that his confessions would be
used against him. The confessions made to the com-
mittee were inadmissible. The confessions made at
Fayetteville were incompetent evidence on account of the
incompetency of the first confessions, unless it had been
clearly shown by other evidence that the influences which
induced the first confessions had ceased to operate upon
the mind of the defendant. In.this case there were no
circumstances, such as length of time, an interval for
reflection, a criminal -accusation, information or warn-
ing not to depend upon the promises of protection the
defendant had received, or anything else tending to break
the uniformity of the confessions he had made to the
committee; but the natural effect of his condition, and
of all the attendant facts disclosed in the transcript, was
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to induce him to a continuance of the confession, his fears
of a summary punishment from an exasperated com-
munity, and of private injury from Ackridge, and his
hopes of protection from all these impending evils, had
extorted from him. Hence in this case the subsequent
confessions, after proof of the original confession and
its circumstances, should have been excluded from the
jury.

““It is in precisely such cases, where the atrocity of
the crime makes the criminal abhorrent, that the safe-
guards of the law must be well protected, that the just
punishment of the guilty may not be a precedent or ex-
cuse for the illegal conviction of the innocent. Doubtless
an adherence to such rules of law as the court below failed
to observe, and as we are called upon to enforce, may
sometimes screen the undeserving from merited punish-
ment; but there is no safety for the greater portion of
society, that is, the observers of the law, without preserv-
ing with strictness the integrity of legal rules that pro-
tect against perjury and wickedness, as well as against
the weakness of those who are wrongfully suspected or
accused of eriminal acts.”’

This case has been approved and uniformly followed
by a long line of decisions, and we hold the principles
therein announced to be the settled rule of evidence in
this State. Swath v. State, 74 Ark. 397, 85 S. W. 1123;
Turner v. State, 109 Ark. 332, 158 S. W. 1072; Pearrow
v. State, 146 Ark. 201, 225 S. W. 308; Greenwood v. State,
107 Ark. 568, 156 S. W. 427; Dewein v. State, 114 Ark.
472, 170 S. W. 582,

We think the facts in the case at bar stronger than
those in the case of Love v. State, supra. Here we have
a negro boy, whom the testimony of Mrs. MeCullom, the
mother of the unfortunate little Julius, characterizes as
‘““a good Christian boy, if ever there was one.”” Her tes-
timony showed that he had been the humble friend and
companion of her children for six years; that he was
obedient, kind and helpful; that he shared his horse, the
pride of his heart, with Julius, whom he loved like a
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brother; that he would carry the little children around
on his horse, and in every way manifested a gentle and
affectionate spirit. This is the ‘“mean, hard-headed nig-
ger’’ of whom Mr. Todhunter spoke. This negro boy was
taken, on the day after the discovery of the homicide,
while he was at his usual work, and placed in jail. He
had heard them whipping Swain in the jail; he was taken
from the jail to the penitentiary at Little Rock, and
turned over to the warden, Captain Todhunter, who was
requested by the sheriff to question him. This Todhunter
proceeded to do, day after day, an hour at a time. There
Bell was, an ignorant country negro boy, surrounded by
“all of those things that strike terror to the negro heart;
he was told that he had drowned Julius MeCullom, and
that he must admit it, and asked if he hadn’t done so;
when he denied it, he was whipped by the warden, who
‘‘usually conquered when he began,”’ according to the
warden’s own testimony. TUnder these conditions Bell
finally made his confession. Then the sheriff came, and
again he told of how he had drowned Julius and taken
$20 from his person, and where he had hidden the money.
When search was made, no money was found; he was
visited again, and again whipped; he told of another
place where the money was hidden, and, when it was not
found at that place, he was whipped- again, until he told
of another place, saying that he had been lying, and not
to whip him any more, and he would tell them where the
money was; he told them another place, and yet the
money was not found. '

As in the case of Love v. State, supra, there was no
change in the circumstances or anything else tending to
break the uniformity of the conditions under which he
had made the confessions to Todhunter, but the natural
effect of his condition and all the attendant facts dis-
closed was to induce him to a continuation of his confes-
sions; he was still in the penitentiary, and might justly
fear further punishment from the man who ‘‘whipped
until he conquered;’’ his hope to escape from the sting-



ing blows of the leathern strap, and the terror of the
dread presence of one before whom he must have quaked
as in the face of death itself must have powerfully in-
fluenced him and impelled him to repeat the confession
already made.

It was the duty of the State to affirmatively show
that the confessions made to the sheriff and McCullom
were given free from the undue influence under which the
prior confessions were made, and this it has wholly failed
to do. The only reasonable inference, from all the facts,
is that such influence did remain and produce the confes-
sion to Sheriff Campbell and Mr. McCullom, and is on
a parity with the written confession later made, and
should also have been excluded by the court.

For this error the case is reversed, and the cause
remanded.



