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HINTON V. BROWN. 

Opinion delivered June 9 7, 1927. 
1. USURY—MISTAKE IN CALCULATING INTEREST. —Where a mistake 

was made in the calculation of interest in making renewal notes, 
so that unintentionally a greater rate than 10 per cent, was 
embraced in the renewal notes, held that the notes were not 
usurious. 

2. DEPOSITIONS—INCOMPETENT EVIDENCE.—A deposition taken -by 
agreement was properly stricken from the files where the ques-
tions and answers disclosed no competent and material testimony. 

3. EVIDENCE—OFFER OF' COMPROMISE. —In an action on promissory 
notes, testimony of the offer to pay them on condition, amounting 
to an offer of compromise, was incompetent, and its admission 
over the defendant's objection was error. 

4. TRIAL—WHEN ERROR NOT WAIVED.—After incompetent evidence 
was admitted over appellant's objection, the error was not 
waived by appellant's cross-examination concerning it, since he 
had the right to attempt to remove the prejudicial effect of such 
testimony. 

5. PARTNERSHIP—SUFFICIENCY OF WARNING ORDER AFTER NOTICE OF 
inssoLuTION.—A warning order published in a newspaper in 
which the name of the firm of which defendant was a member 
was stated so as to show defendant's withdrawal, held not notice 
of partnership dissolution relieving defendant from liability on 
partnership notes, especially where it was published long after 
the execution of the original notes. 

6. PARTNERSHIP—NOTICE OF WITHDRAWAL OF MEMBER.—Where the 
payee of promissory notes took them from a firm in which defend-
ant had been a former partner, without actual or constructive 
notice that defendant had withdrawn, defendant was held liable. 

7. PARTNERSHIP—NOTICE OF DISSOLETION.—Where the payee of notes 
had no knowledge that defendant was no longer a member of 
the firm when he accepted the original notes, his possible knowl-
edge that defendant had withdrawn from the firm at the time 
when renewal notes were made held immaterial. 

Appeal from Hempstead Circuit. Court; James H. 
McCollum, Judge; reversed. 

E. F. McFaddin, for appellant. 
O. A. Graves and W. S. Atkins, for appellee. 
SMITH, J. This suit was brought by appellee, Brown, 

against appellant, Hinton, to "recover on notes signed 
"Hinton Garage, L. T. Hinton," dated July 24, 1923,'
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it being . alleged that "Hinton Garage" was a copart-
nership of which appellant Hinton .was a member. The 
notes sued on were renewals of prior notes, which had 
been executed by "Hinton Garage" to appellee's order. 

An answer was filed, in which it was denied that 
appellant was a partner at the time of the execution 
of the original notes or the renewal notes, and it was 
alleged that the notes sued on were usurious and void. 

On the question of usury the .following testimony 
was offered : In April, 1920, appellee loaned the Hinton 
Garage $3,400 in cash to pay for a carload of automobiles. 
This indebtedness was evidenced by two notes for $1,100 
each and one for $1,200. There were certain credits 
on these notes, and one of them was paid in full by the 
sale of one of the automobiles. Appellee left the notes 
at the bank to be renewed by tbe execution of two new 
notes. It appears that the bookkeeper in the bank, in 
calculating the interest, compounded it, with periods of 
annual rest, and in this way interest at a greater rate 
than ten per cent. per annum was embraced in the renewal 
notes. It was shown, however, by tbe undisputed evi-
dence, that appellee bad not , ordered this done and was 
not aware that it bad been done, until it was shown by 
calculation at the trial that such was the case. Appellee 
disclaimed any intention of charging more than ten per 
cent., -and appellant did not testify that there was any 
agreement to that effect. It appears therefore that the 
execution of the renewal notes in a sum which exceeded 
ten per cent. per annum was a mere mistake. 

The court below was correct therefore in refusing 
to submit the question of usury to the jury, as the testi-
mony shows . only a mistake in the calculation, of whicii 
neither party was apparently aware when the renewal 
notes were executed, and the law is well settled that a 
mistake in the calculation of interest does not constitute 
usury. 

In the case of Garvin v. Linton, .62 Ark. 370, 35 S. W. 
430, 37 S. W. 569, Mr. Justice BATTLE said :
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"If the lender, by mistake of fact, by error in cal-
culation, or by inadvertence in the insertion of 'a date, 
contracts to receive an illegal rate of interest, such mis-
take, error or inadvertence will not stamp the taint of 
usury on such engagement, nor cause to be visited upon 
him who did not knowingly and intentionally disregard 
the law in this behalf the highly penal consequences of 
an usurious offense." 

The deposition of one Riley had been taken on inter-. 
rogatories, by consent of parties, and at the trial this 
deposition was stricken from the files on motion of appel-
lee, and that action is assigned as error. Inasmuch as 
the deposition was taken by agreeMent, either party had 
the right to offer it in evidence, and it would be error 
therefore for the court to refuse either party the right, 
but careful examination of the question and answers 
there contained discloses no competent and material testi-
mony, and there was therefore no error in striking the 
deposition from the files. 

Appellee testified that, while appellant denied owing 
the notes sued on, he offered . to pay them if appellee would 
purchase appellant's residence at tho price of $10,000. 
This testimony was incompetent, as it appears to be an 
offer of comproinise, and, as it was admitted over appel-
lant's objection, tbe judgment must be reversed on that 
account. 

After the admission of this testimony over appel-
lant's objection, appellee was cross-examined concerning 
it, but this did not waive the error, as appellant had the 
right, after objecting and saving an exception, to attempt 
to remove the prejudicial effect of the incompetent testi-
mony by cross-examining tbe witness who crave it. Pine 
Bluff Co. v. Bobbit, 168 Ark. 1019, 273 S. W. 1. 

Appellant admitted that he had been in partnership 
with his son, L. T. Hinton, under the firm name of Hinton 
Garage, but he testified that he retired from the part-
nership in November, 1919, and it is admitted that the 
indebtedness to appellee evidenced by the original notes 
was not contracted until April, 1920. Appellant there-
fore hsists that he is not liable, as the indebtedness was
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contracted after the date he ceased to be a member of the 
copartnership. 

Appellee testified that he had had previous transac-
tions with the firm, and that he made the loan upon the 
faith of appellant's credit as a member of the partner-
ship, and that he had no notice to the contrary at the 
time of the execution of either the original or the renewal 
notes. 

Appellant admitted that no notice of a dissolution 
was published, but he ogered in evidence a newspaper 
containing a warning order in which the name of the 
plaintiff was stated as "L. T. Hinton, under the firm 
name of Hinton Garage." This warning order was pub-
lished March 19, 1923. 

It will be observed that the date of this warning 
order was long after the execution of the original notes, 
and what was said of a somewhat similar notice in the 
case of Anglin v. Marr Canning Co., 152 Ark. 1, 237 S. W. 
440, is applicable here. In that case a partnership had 
been dissolved, and a local newspaper made editorial 
comment upon that fact. It was there said: 

"There is no t'estimony tending to prove that they 
had published in a newspaper any notice of the disso-
lution of the partnership and their retirement from the 
firm. The editorials appearing in the paper were not 
such notice, and besides, there is no testimony to .prove 
that these editorials were brought home to the appellant. 
He testified that he had not seen them." 

The cause was submitted under an instruction in 
which the jury was told that, if appellee made the loan 
'on, the faith of his belief that defendant was such a 

partner, then and in that event the defendant would be 
liable for the amount due on the notes sued on and 
interest, unless he gave actual notice to the plaintiff of 
the dissolution of the firm, or gave notice generally of 
such dissolution by advertisement in some newspaper 
or otherwise, before said indebtedness was incurred, that 
defendant bad retired from said partnership." 

This instrifction conforms to the law as announced 
iii the case of Anglin- v. Mari Canning Co., •upra.



ARK.]
	

HINTON V. BROWN.	 1029 

It is objected that the instruction made no distinc-
tion between the knowledge of appellee on the date of 
the original notes and the knowledge possessed by him 
on the date of the renewals. In other words, appellant 
insists that, if appellee had notice of the withdrawal 
of appellant at the time the notes were renewed, he 
cannot recover, although he did not have that notice 
when the original indebtedness was -incurred. 

We do not agree with counsel in this contention. If 
appellant was liable for the original notes, he is also 
liable for the renewal notes, because both sets of notes 
evidenced the same indebtedness.. In the case of Dodd 
v. Axle-Nut Sign Co., 12,6 Ark. 14, 189 S. W. 668, it was 
said that "the time when the debt was contracted was not 
when the renewal note was executed, but when the orig-
inal debt was made and the original note given." 

In Gilmore on Partnership, page 267, it is said that : 
"Notwithstanding a. dissolution, each partner has the 
implied power to do all acts necessary to settle demands 
against the firm and to complete transactions uncom-
pleted at the time of the dissolution." 

We think the court was correct therefore oin refus-
ing to make the test of appellee's right to recover the 
knowledge possessed by him at the time of the execution 
of the renewal notes, although a.ppellee testified that 
he did not have this knowledge ut that time. If appellant • 
was liable on the -original notes, the renewal thereof to 
cover the same indebtedness did not discharge the lia-
bility. 

For the error in admitting the incoMpetent evidence, 
proving an offer of compromise, the judgment of the 
court below must be 'reversed, and it is so ordered.


