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Arkansas Rainroap Commission v. Bovay,
Opinion delivered October 10, 1927,

BRIDGES—AUTHORITY OF RAILRQAD COMMISSION TO REGULATE TOLLS.—
Under Const. 1874, art. 7, § 28, the Railroad Commission is with-
out jurisdiction to hear a petition to regulate and fix tolls of
bridges not alleged to have been taken over as part of the State
Highway System, such jurisdiction being vested in the county
court; Acts 1919, p. 411, as amended by Acts 1921, p. 177, not
conferring such jurisdiction on the Commission. s

Appeal from Pulaski Chancery Court; Frank H.

Dodge, Chancellor; affirmed. '

H. W. Applegate, Attorney General,. and John L.

Carter, Assistant, for appellant. : _

George M. Gibson and Charles B. Thweatt, for appel-
lee. :

Smrrn, J. This case originated in the Pulaski Chan-

cery Court on a bill for an injunction against the Arkan-

sas Railroad Commission to restrain that body from hear-

_ing a certain petition filed before it by J. C. Childers,

county judge of Lawrence County, and other persons,
asking the Commission to regulate and fix the tolls to be
charged on a certain toll bridge spanning Black River, on
State Highways Nos. 63, 67 and 25, at Powhatan, Law-
rence County, Arkansas, on the grounds that the schedule
of rates fixed in the franchise under which the bridge

-was constructed is excessive and discriminatory, and that

the county court of Lawrence County had no jurisdiction
to fix the schedule of rates at the time it attempted to do
so, as the Railroad Commission had sole jurisdiction of
the subject-matter, and still has, under act 571 of the Aects
of 1919 (General Acts 1919, page 411) and act 124 of the
Acts of 1921 (Aects 1921, page 177), respectively.
Attached to the complaint as an exhibit thereto was the
order of the county court granting the franchise to erect
the bridge and to colleet tolls thereon, the various items of
which were specified. There was a provision in the
franchise whereby the named tolls might be increased, if
they were unremunerative, or, on the other hand, might
be reduced if they were excessive.
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Notice was given by the Railroad Commission that
a hearing would be had on the petition addressed to it
asking a reduction of the tolls, and the holders of the
franchise appeared before the Commission and made
objection to the hearing, on the ground that the Com-
mission was without jurisdietion, which motion was over-
ruled, whereupon this suit was begun to enjoin the Com-
mission from proceeding.

A demurrer to the complaint was filed, which was
overruled, and, the Commission refusing to plead fur-
ther and electing to stand on the demurrer, the court
entered an order restraining and prohibiting the Railroad
Commission from heaung the petition for a reduction of
tolls and from assuming any jurisdiction over or mak-
ing any order regulating tolls on said bridge. The
Railroad Commission excepted to this order, and was
granted an appeal to this court. The matter is now
before us on a writ of certiorari which issued out of this
court.

The pleadings in the case raise- the question of the
jurisdiction of the Railroad Commission to regulate the
tolls upon the bridge in controversy. It is the contention
of the Commission that it has this jurisdietion, under the
acts of the (feneral Assembly above referred to, and that
the recent opinion of this court in the case of Fulton
FM‘?"J & Bridge Co.v. Blackwood, 173 Ark. 645,293 S. W. .
2, is a recognition of this jurisdiction.

The act of 1919 was amended by act 124 of the Actq
of 1921, entitled ‘“An act to amend act No. 571 of the
General Acts of the State of Arkansas for the year 1919,
entitled ‘ An-act to create the Arkansas Corporation Com-
mission and to define its powers and duties,” approved
April 1, 1919, and to regulate public utilities and public
serviee corporations, and for other purposes.”’

The Commission asserts its jurisdiction to act under
snbsection (A) of § 5 of the act of 1921, which provides
that ‘“the Jlll‘lSdlCtIOll of the Commlssmn shall extend to
and include all matters pertaining to the regulation and
operation of (A) * * * toll bridges, ferries * * *.”’
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This identical section of the act in question was con-
strued by this court in the case of Gray v. Duffy, 152-Ark.
291, 238 S. W. 60. The county court of Independence
County entered an order fixing the rates of the tolls for
the ferries in that county, and attempted to enforce these
orders, whereupon certain citizens of that county brought
an action in the chancery court to restrain the county
Judge from attempting to enforce the orders. A demurrer
to this complaint was overruled, and the court made per-
petunal a temporary restraining order issued at the com-
mencement of the action. In the opinion on the appeal
it was said that: ‘““The main question in the case is
whether or not the power to fix ferry tolls is vested in
the county court by the Constitution, or in the Railroad
Commission by the recent statute creating that Commis-
sion. (Aect 124, Acts 1921, p. 177).”’

It was there contended that article 7, § 28, of the
Constitution of 1874, which provides, ‘‘county courts shall
have exclusive original jurisdiction in all matters relat-
ing to county taxes, roads, bridges; ferries, paupers, bas-
tardy, vagrants,’”’ ete., related only to jurisdiction to
establish ferries, and left the Legislature free to provide
any agency it saw fit to regulate rates, but, in answering
this contention, it was said:

““We do not agree to thig interpretation of the con-
stitutional provision, which in plain terms confers juris-
diction on the county court ‘in all matters relating to
county taxes, roads, bridges, ferries,” ete. This undoubt-
edly includes the regulation of ferry rates, because it is
a part of the control of ferries. It was the plain purpose
of the framers of the Constitution to place within the
jurisdiction of the county court all control and regula-
tion of ferries. The jurisdiction was exercised by the
county court without objection in the case of Covington
v. St. Francis Co., 77T Ark. 258, 91 S. W. 186.”

The deeree of the chancery court was reversed, and
the cause remanded with directions to sustain the demur-
rer to the complaint. ) .
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That case is exactly in point here, as the word
“bridges’’ immediately precedes the word ‘‘ferries’ in -
the section of the Constitution quoted.

The doectrine of that case was expressly reaffirmed
in the case of White River Bridge Co. v. Hurd, 159 Ark.
652, 252 S. W. 917, which case involved the toll to be
charged on a bridge instead of a ferry, as in the present
case, and it was there said:

“Under article 7 of § 28 of the Constitution of 1874
the county courts of this State have exclusive originai
jurisdiction in all matters relating to county taxes, roads,
bridges, ferries, ete. Under this provision of the Con-
- stitution county courts have exclusive jurisdiction of the
matter of building bridges over watercourses. The
Legislature might authorize county courts to build such
bridges at the public expense, or it might authorize them
to grant the privilege to any person or corporation to
build a toll bridge in the county over any navigable
stream or other watercourse when it might be deemed
necessary for-the public convenience and too burdensome
to be constructed by general taxation. Wright v. Norris,
43 Ark. 193; Gray v. Duffy, 152 Ark. 291, 238 S. W. 60.”’

Appellant insists that the recent case of Fulton
Ferry & Bridge Co. v. Blackwood, supra, is a recognition
of the authority of the Legislature to create an agency
which may regulate tolls on bridges which are a part of
the highway system, and that the Railroad Commission
is such an agency and has had conferred upon it that
jurisdiction.

The complaint here under review does allege that
the bridge in question supplies a link in certain highways,
which had been designated as State highways, but it does
rot allege that the bridge has ever been taken over as a
part of the State Highway syvstem. The allegations ave
to the contrary, their purport being that cu{'ain persons
are in charge of the bridge and are oper rating it as such
under the fmnch]se authorl/mo them so fo do and that
petitioners hefore the Railroad Commission allege that
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these private persons are charging excessive tolls, which
the petitioners seek to have reduced.

The Fulton Ferry & Bridge Company case, supra,
does hold that it is within the power of the Legisla-
ture to grant to the State Highway Commission, or to
any other State agency, the right to enter upon, take over,
construct, improve and repair any existing public high-
way as a part of the State Highway system, and to con-
struct, maintain and repair any bridges thereon, so long
‘as it does not involve the levying of a tax on the general
public for such purpose, and that a bridge may be taken
over and incorporated into the State Highway system,
although it was erected under a franchise from the
county court, upon making compensation for any prop-
erty so taken.

We have here no such proceeding. There is no

attempt to take over the bridge and incorporate it into
the State Highway system. On the contrary, the attempt
is on the part of an agency of the State to exercise a
jurisdiction vested in the county court, which cannot be
done, according to the decisions of this court in the case
of Gray v. Duffy and Whate v. Hurd, supra.
' Appellee also insists that act 135 of the Acts of 1927
(Aects 1927, p. 452) repeals, by implication, so much of
the act of 1921 as attempts to confer jurisdiction on the
Railroad Commission to fix and regulate tolls on bridges,
but, as we have concluded that the power was never in
fact conferred on the Railroad Commission, it will not
be necessary to consider any effect accomplished by the
act of 1927. o

The decree of the court below is correct, and it is
therefore affirmed.



