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1. PLEADING—AMENDMENT OF COMPLAINT.—In action on a note repre-

- senting the purchase price of pipe, signed by defendant corpora-

tion as surety, in which defendant claimed that the attempt to

. become surety was ultra wvires, refusal to permit plaintiff to

- amend his complaint so as to sue on an account and show that

. the surety received and got the benefit of the property sold held
error; in view of Crawford & Moses’ Dig., § 1239.

2. CORPORATIONS—WHEN ULTRA VIRES NO DEFENSE—In an action on
a note representing the purchase price of pipe, signed by defend-
ant corporation as a surety, in which it claimed that the attempt
to become surety was ultra wvires, it was error to exclude the
evidence showing that defendant received and got the benefit of
the property sold, in view of Crawford & Moses’ Dig., § 1234,

3. CORPORATIONS—ULTRA VIRES CONTRACT.—Where an oil company -
purchased pipe and got the benefit of it, it is immaterial in an
action on the note representing the purchase price, which it
signed as surety, whether it had authority to ‘make or indorse
such note, since it would be liable for the purchase price, regard-
less of such authorlty

Appeal from Union Circuit Court, Second Division;
W. A. Speer, Judge; reversed.
- E. W. McGough, for appellant.
Mahony, Yocum & Saye, for appellee.

MEenrArry, J. This suit was instituted by the appel-
lant, a corporation organized under the laws of Arkansas,
against the defendants, John L. Nelson and Penguin Oil
Company, on a note dated July 2, 1923, for the sum of
$2,479.40, due 90 days after date, bearing interest from
date until paid at the rate of 8 per cent. per annum, said
note being signed by John L. Nelson and. Pengum 011
Company as suretv by P. K. Kelly.

No answer was filed by Nelson, and Judgment was
taken against him for the amount sued for.

The Penguin Oil Company filed an answer, deny-
ing liability under said note, and pleading that neither
P. K. Kelly nor J. L. Nelson had any right to s10n the
name of Penguin Oil Company to said note.
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The El Dorado Pipe & Supply Company then
amended 1ts complaint and asked for garnishment against
-the First National Bank, making proper allegations and
bond to entitle it to a writ of garnishment.

Stipulation was entered into by the attorneys, where-
by $3,000 was deposited and the garnishment against the
bank dismissed. .

The Penguin Oil Company, as additional defense,
stated that it was beyond the power of the Penguin Oil
Company to enter into any contract or obligate itself in
any manner whatsoever for surety for any other person,
firm or corporation, and the attempt to become surety
was ultra vires, and therefore nnll and void. . o

Plaintiff amended its complaint, stating that the
note sued on was executed for pipe sold and delivered
to the defendant, Penguin Oil Company, and was later.
by the said oil company delivered to Nelson, and, at the
request of the Pengunin Oil Company, plaintiff accepted
a note signed by, John L. Nelson, with the Pengunin Oil
Company as surety. '

The oil company filed answer to the amendment of -
the complaint, denying that the note was executed for
pipe sold to it, and denying that it made any represen-’
tations to plaintiff that it had sold to defendant, Nelson,
any oil. :

The proof showed that the president of the El Dora-
do Pipe & Supply Company handled the transaction and
that the note was executed in the manner set out in the.
complaint, and that Kelly, who signed the note for the
oil company, was the representative of the oil company
and in charge of its business, and the plaintiff offered to
prove that he had sold to the Penguin Oil Company the
pipe for which the note was given, which was to be paid
for by the Penguin Oil Company and to be a cash trans-
action. It also offered to show that the Penguin Oil Com-
pany later diverted the pipe which it had bought to
John Nelson; that Kelly, at the time the contract was:
made and the note executed, represented to the plaintiff
that the oil company had a deal with Nelson whereby
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they agreed to purchase a large amount of oil from him,
and that it was to their interest that they have the pipe
for Nelson’s use in producing more oil. That the pipe
was primarily for the benefit of the Penguin Oil Company,
and that the El Dorado Pipe & Supply Company had
performed its contract in full in good faith. That, after
the pipe was purchased, the oil company stated to the
plaintiff that it had delivered the pipe to Nelson, but that
the oil company would pay the plaintiff, but requested it
to accept a note in order that the oil company might col-
lect from Nelson. That the oil company did collect from
Nelson the interest on the note in question for the first
six months or more. '

The court refused to permit plaintiff to make this
proof, and refused the request of plaintiff to amend its
complaint so as to sue on account and show that the
oil company received and got the benefit of the property
gold. The court, after refusing to permit an amendment
to the complaint and.refusing to admit the proof above
mentioned, directed the jury to return a verdict for the
defendant, the oil company, which was done under the
directions of the court. And thereafter plaintiff filed its
motion for a mew trial, which the court overruled, and
plaintiff has appealed to this court.

The only questions involved in this appeal are
whether the circuit court erred in refusing to permit
plaintiff to amend and erred in its refusal to permit plain-
tiff to introduce testimony showing that defendant oil
company received the pipe and got the benefit of it. We
think the court committed error in refusing to permit
plaintiff to amend and also committed error in refusing
to permit plaintiff to introduce the testimony offered.

The statute provides: ' :

“No variance between the allegation in a pleading
and the proof is to be deemed material, unless it has
actually misled the adverse party to his prejudice in
maintaining his action or defense upon the merits. When-
ever it is alleged that a party has been so misled, that
fact must be shown to the satisfaction of the court, and
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it must also be shown in what respect he has been misled;

and thereupon the court may order the pleading to be

amended upon such terms as may be just.”” Crawford &

Moses’ Digest, § 1234, . '

““The court may, at any time, in furtherance of
justice, and on such terms as may be proper, amend any
pleadings or proceedings by adding or striking out the
name of any party, or by correcting a mistake in the name
of a party, or a mistake in any other respect, or by
inserting other allegations material to the case; or, when
the amendment does not change substantially the claim or
defense, by conforming the pleading or proceeding to the
facts proved.” Crawford & Moses’ Digest, § 1229,

Under these sections of the Digest we think it was
clearly the duty of the court to permit the amendments
and permit plaintiff to introduce the evidence offered.
The authoritiés construing these sections are cited in
Crawford & Moses’ Digest under each section, and it
would be useless to repeat them here. It would be wholly
immaterial whether the defendant oil company had
authority to make a note or indorse a note, if it purchased
the property, got the benefit of it, and used it, because, if
it did this, it would be liable for the purchase price of
the property, whether it had any authority to execute a
note or whether the person who executed it had any
authority. In other words, a corporation cannot take
one’s property, use it for its benefit, and then escape
liability by pleading wltra vires or want of authority
to sign the note. The contract, so far as the plaintiff is
concerned, was executed. The evidence offered and
rejected by the court was to the effect that the corpora-
tion got the benefit of the property, appropriated it to
is own use, and, if it did that, it cannot be heard to say
that it did not have authority to purchase it or to make
the note. »

For the errors above mentioned the case ig reversed,
and remanded with directions -to permit plaintiff to
amend its complaint and to introduce the evidence offered,
and for further proceedings not inconsistent with thig
opinion,



