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Opinion delivered September 26, 1927.

- EXECUTION—RIGHT TO REDEMPTION.—The terms, “real property,”

“real estate,” “land” and “premises,” in Crawford & Moses’ Dig.,

§§ 4253-4383, respecting execution .sale and redemption there-

from, are used interchangeably and mean the same thing.

 EXECUTION — REDEMPTION OF LEASEHOLD INTEREST. — In  the

absence of a statute changing the common-law rule and declar-
ing a leasehold interest afi estate or interest in freehold or land
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itself, such interest must be considered as personal property, not
subject to redemption from execution sale under Crawford &
Moses’ Dig., § 4329.

3. EXECUTION—REDEMPTION OF REAL ESTATE OR INTEREST THEREIN.—.
Crawford & Moses’ Dig., § 4329, authorizing redemption of real
estate or interest therein, sold on execution, does not embrace a
leasehold interest in land for a term of years for agricultural
purposes. .

4. LANDLORD AND TENANT—INTEREST IN LAND.—A leasehold interest
may be so worded as to give the lessee an ownership or interest
in land itself during the time of lease. ’

5. EXECUTION—RIGHT TO LEVY ON CROPS.—At common law all the
annual crops may be levied on as personal property, irrespective
of the state of maturity, whether planted by the tenant or by the
owner of the soil. »

6. EXECUTION—SALE OF LEASBHOLD INTEREST—REDEMPTION.—A ten-
ant under a lease of lands for the purpose of growing crops
has no ownership or lease in the land ‘itself and no right to
redeem from an execution sale of such lease under Crawford &
Moses’ Dig., § 4329.

7. EXECUTION-—SALE OF LEASEHOLD INTEREST—REDEMPTION.—A lease

of lands for agricultural purposes held not real estate under

Crawford & Moses’ Dig., § 4271, so as to authorize redemption

from an execution sale thereof under § 4329, in view of § 4270,

classifying property subject to sale, and §§ 4323:4328, 4341 et seq.,

describing different methods for the sale of real and personal

property. .

Appeal from Washington Chancery Court; Lee
Seamster, Chancellor ; affirmed. ‘ ‘

R. J. Wilson and J. W. Grabiel, for appellant.

John Mayes and W. N. Ivie, for appellee.

Woop, J. The facts, as stated by counsel for the
appellant, are as follows:

On and prior to April 18, 1925, appellant was the
owner and in possession of an unexpired lease on ten
acres of land in Washington County, which was to con-
tinue so long as the strawberries growing thereon should
produce a paying erop; on the 18th of April, 1925, this
lease was sold under an execution levied out of the cir-
cuit court of Washington County- upon a judgment
against the appellant and in favor of the Mecllroy Bank-
ing Company. At this execution sale the appellee, H. K.
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Wade, became the purchaser of the unexpired lease; the
sheriff executed to Wade a certificate of purchase.

On April 17, 1926, within a year from the date of
the execution sale, appellant paid into the office of the
cireuit clerk of Washington County the sale price of
the lease, fifteen per cent. additional, and the cost of the
action, for the purpose of redeeming the lease from the
execution sale so made to Wade, the clerk issued a
receipt for the money so paid, and appellant thereupon
asserted his right to the possession of the leasehold.

After the expiration of one year from the date of
the execution sale, and after the redemption by the
execution debtor, H. K. Wade, the purchaser, with
knowledge of the redemption, demanded and received
from the sheriff of Washington County a sheriff’s deed.
conveying to him the leasehold involved. The exact
date of this deed is uncertain, for the reason that the
deed itself is not dated, but it was recorded, as shown
by the transcript, on the 6th day of May, 1926; it does
not appear to have been acknowledged. Thereupon the
appellee brought this action for an injunction to restrain
the appellant from interfering with the appellee in the
possession of said leasehold. The chancery court in its
decree held that a lease is a mere chattel and not sub-
jeet to redemption, and granted the injunction prayed
for.

For the purposes of our decision we accept the
above as a correct and succinct statement of the facts.
It thus appears that the only question for decision is
whether or not an unexpired lease of land for agricultural
purposes, when sold under execution, is subject to
redemption under the laws of Arkansas. The statutes
concerning the sale of real property under execution
and the redemption from such sale are contained in
§§ 4223 to 4333 inclusive, chapter 59, of Crawford &
Moses’ Digest. In these sections the terms ‘‘real prop-
erty,”” ‘‘real estate,”’ ‘‘land,’”” and ‘‘premises’’ are all
used interchangeably and mean the same thing. The
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particular section under which appellant claims the right
to redeem reads as follows:

““Section 4329. When any real estate, or any
interest therein, is sold under execution, the same may

be redeemed by the debtor from the purchaser, or his
vendees, or the personal representatives of either, within
twelve months thereafter.”’

Section 6299, C. & M., declares that a judgment
obtained in the courts therein named, including the cir-
cuit court, shall be a lien on the real estate owned by the
defendant in the county in which the judgment was
rendered from the date of its rendition. We have no
statute which, in specific terms, declares that a judg-
ment lien on land or real estate includes, under these
terms, likewise a leasehold interest in such land for any
purpose, much less for agricultural purposes. Mr. Free-
man says:

“A term of years in real estate was always, by the
common law, regarded as a chattel. It was transferred
as personal, and not as real, estate. In this respect
there was no difference between voluntary and involun-
tary transfers. Hence a leasehold interest in lands, for
whatever term of years it may continue, must, unless
some statute directs otherwise, be levied upon and sold
as personal property.”’ 1.Freeman on Executions, § 119.

Many authorities are cited in note to sustain the
text. Among them is Barr v. Doe, ex dem. Binford, 6
Blackford 335, 38 Amer. Dec. 146, where, among other
things, it is said: ’

“A term of years is a chattel interest. Upon the
death of the tenant it does not descend to his heirs, but
goes to his executor. In the division of property into
real and personal, it is classed among the latter. And
in England, upon a fieri facias -against the goods and
chattels of the debtor, it is liable to be seized and sold.”’
See also Coombs v. Jordan, 22 Am. Dec. 236.

Our own court, in Lemow v. Fomnes, 48 Ark. 557,
speaking through Chief Justice CockrruL, at page 565,
48 S. W. 56, 59, says: P
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‘“No proposition has been better settled from the
-earliest days of the common law, than that a lease, of
whatever duration, is but a chattel. It was at common
law regarded Within the definition of personal things,
and, although it was denominated a chattel real to distin-
guish it from mere movables, it was not, when speaking
with legal accuracy, considered as real estate.’”

Now, in the absence of a statute changing this rule
of the common law and declaring that a leasehold inter-
est in lands is an estate or interest in the freehold or
land itself, the rule of the common law must obtain, and
such leasehold interest be considered as personal prop-.
erty. Therefore the question recurs whether the words
‘‘or interest therein’’ in the above statute are sufficient
to embrace a leasehold interest in lands for a term of
years for agricultural purposes. We do not believe that
these words have that effect or that they were so intended
by the Legislature.

The. language of the statute clearly shows that 1t
was only intended to include the freehold and any inter-
est or ownership in the freehold itself. A leasehold
interest may be so worded as to give the lessee, during
the time of his lease, an ownership or interest in the
land itself; but the lease under consideration is not so
phrased. ‘‘At common law, and generally in the United
States, all annual crops which are raised by yearly man-
urance and labor, and essentially owe their annual exis-
tence to cultivation by man, termed ‘emblements,” and
sometimes ‘fructus industriales,” irrespective of their
" state of maturity, whether planted by the tenant or the
owner of the'soil, may be levied on as personal property.
But, in several of the. United States, execution levies are
restricted to mature crops, and are not allowed as to
unripe crops or as to growing crops not in a fit state
to be gathered.”” ¢‘Perennial plants and their ungath-
ered produets, such as trees, bushes, grasses, peaches, .
timber, fruit, etec., are incident to the soil and not subject
to executlon” (as personal property). 17 Cyec. 941,
§§ 3 and 4,
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A tenant under a lease of lands for the. purpose
of growing crops has no-ownership or interest in the
land itself on which the crops are grown. Therefore, .
from a sale of such lease under execution the tenant
has no right to redeem under the above statute. To be
sure, those leases which convey to the lessee an interest
and easement in the land itself, such as gas and oil,
and other mineral leases, and leases for the purpose of
cutting and removing timber and other natural products
which are a part of the land itself, would fall under a
different rule; and we do not mean to hold that the
statute. under review would not be applicable to such
leases. We are not called upon to decide and do not
decide that question, but merely mention it to show
the distinction between those leases and the lease under
review. See Standard 0il Co. v. Qil Well Salvage Co.,
170 Ark. 729, 281 S. W. 360; Shreveport Pipe Line Cn
v. Bennett, 172 Ark. 804, 290 S. W. 929; Clark v. Dennis,
172 Ark. 1096, 291 S. W. 807. IR

2. Section 4271, C. & M. Digest, provides: ‘‘Kvery
unexpired lease of land shall be subject to execution and
sale as real estate:”” Learned counsel for the appellant
contend that, under this statute, the lease in controversy
was real estate, but we do not concur in this view. The
preceding section (4270) prescribes and classifies the
property, real and personal, that may be sold under
any execution upon any judgment, order or decree of a
court of record, and, after specifying certain personal
property, it mentions, in the sixth -subdivision, all real
estate whereof the defendant in the execution is seized
in law or equity on the day of the rendition of the judg-
ment order or decree whereon the execution issued, or
at any time thereafter.- L

Sections 4323 to 4328 inclusive prescribe the man-
ner of sale of real property under execution, and §§ 4341
et seq. prescribe the manner of sale for personal prop-
erty under execution. The methods of procedure for
the sale of real and personal property prescribed by
these statutes are different. A consideration of these...




statutes convinces us that the purpose of § 4271, supra,
was merely to declare that unexpired leases of land
-should be governed by the methods preseribed for the
sale of real property, rather than the method prescribed
for the sale of personal property mentioned in the stat-
ute. It was within the provinece of the Legislature to
declare that unexpired leases of land, when subject to
sale and execution, should be sold as real estate is sold,
that is, after giving notice of the time, place, ete., the
‘'same as that required for the sale of real estate. But it
will be observed that § 4271 does not declare that unex-
pired leases of land or real property are an interest in
the real estate itself. It only provides that, in the exe-
cution and sale of such property, it should be governed
by the same methods as are prescribed for real estate.
Our conclusion with reference to this statute (§ 427 1) is
that it is not sufficient to convert an unexpired lease of
land for agricultural purposes (which, as we have seen,
is a chattel real) into real estate or real property.
We do not believe that such was the purpose of the
Legislature, and therefore the redemption statute
invoked by appellant in this case has no application.
The decree of the chancery court is in all things
correct, and it must affirmed. It is so ordered.




