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St. Lours-Sax Fraxcisco Rammway Company v. OXFORD.

Opinion delivered October 3, 1927.

1. REMOVAL OF CAUSES—SBEPARATE CAUSES OF ACTION.—The rule
requiring the removal to the Federal court of cases constituting
one cause of action, split into the separate amounts, less than
necessary to give such court jurisdiction, pertains when personal
property is damaged, lost, or destroyed through another’s negli-
gence, but not so when two or more persons are killed through the
negligence of another, and the cause of action for each death
inures to the same parties.

2. REMOVAL OF CAUSES—CONSOLIDATION OF CASES.—For the purpose
of the right to removal to the Federal court, the consolidation for
trial of separate causes of action against a railroad company for
the death of four persons did not have effect of merging them
into a single cause of action, where the identity of each cause of
action was maintained throughout the trial.

3. DEATH—RECOVERY BY MINOR SON FOR MOTHER'S DEATH.—An eight-
year-old boy, whose parents, brother and sister were killed in a
railroad erossing collision, leaving him the only heir and next of
kin of both parents, could recover for the mother’s death, under
Crawford & Moses’ Dig., § 1075.

4, NBEW TRIAL—BIAS OF JURORS.—To render a fair and impartial
verdict, jurors’ minds must be unbiased and free from prejudice.

5. NEW TRIAL—DISQUALIFICATION OF JUROR.—The juror who was told
the details of a collision, causing the death sued- for, in several
conversations with eye-witnesses, was so disqualified as to destroy
the integrity of the trial.

Appeal from Mississippi Cireuit Court, Ch1ckasawba
" Distriet; G. E. Keck, Judge ; reversed.
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E. T. Miller, E. L. Westbrooke, Jr., and E. L. West-
brooke, for appellant.
' Harrison, Smith & Taylor, for appellee.

Humprreys, J. These are appeals from five judg-
ments rendered in the circuit court of Mississippi County
against appellant, four of them for $2,500 each in favor
of Florence Oxford, for the death of her four minor
children, resulting from a collision of appellant’s train
with an automobile in which the children were riding,
through the alleged negligence of appellant’s employees
in operating the train, and one in favor of Theodore
Oxford for $1,500, for the death of his father and mother
and injuries received by himself in the same collision.
The separate judgments were rendered upon five sep-
arate complaints and answers in response to five separate
verdicts returned in a single trial of the five separate
cases, under an order of the trial court consolidating
them for the purpose of expediting ard saving time and
costs, pursuant to the provisions of §-1081 of Crawford
& Moses’ Digest, which is as follows: '

¢When causes of action of a like nature or relative
to the same question are pending before any of the cir-
cuit or chancery courts of this State, the court may make
such orders and rules concerning the proceedings therein
‘as may be conformable to the usages of courts for avoid-
ing unnecessary costs or delay in the administration of
justice, and may consolidate said causes when it appears
reasonable to do so.”’

A motion for a new trial was filed in each case, and,
when overruled, separate appeals were prayed and
granted, but, by order of court and agreement of the
parties, one bill of exceptions was prepared and. filed
as part of the record to be used on appeal in each case.
After the several suits were filed and service obtained,
appellant filed a petition and bond in due form in each
of Florence Oxford’s cases to transfer them to the Fed-
eral court, because of ‘a diversity in citizenship, and
upon the alleged ground that said appellee had split
her cause of action to reduce the amount for the fraudu-
lent purpose of preventing a removal. The court over-




968 Sr. Louts-San Francisco Ry. Co. v. Oxrorp. [174

Tuled each petition, over the separate objections and
exceptions of appellant. After the trial court consoli-
dated the four cases with the Theodore Oxford case for
the purposes set out above, appellant again filed a peti-
tion and bond for the removal-of the Florence Oxford
cases to the Federal court, for the reason that the con-
solidated cases constituted one suit for $12,000. The
court overruled-the motion, to which appellant entered an
objection and saved an exception. The grounds of neg-
ligence alleged in each complaint and demed in each
answer are as follows:

(1) Falhng to keep a lookout as required by law.
(2) Failing to give warning of the approach of the train
by sounding the whistle and ringing the bell. (3) Fail-
ing to signal for said crossing as required by law. (4)
Failing to stop the train after discovering the peril of
deceased. (5) Operating the train at a dangerous and
excessive rate of speed over the crossing and in nearing
the station.”’

A supplementary motion for a new trial was filed,
assailing the integrity of the trial on account of the
alleged disqualification of one of the jurors, in part as
follows :

““Defendant (appellant) for a further ground upon
which  the verdict of the jury should be set aside and
defendant (appellant) be granted a new trial, is that
one Ira Crawford was selected as a juror was selected
Lo try this cause of action. While being examined touch-
ing his qualifications as a juror, he stated he knew nothing
of the facts of the case, had not talked to any one else
who knew the facts, and, if chosen as a juror, he would
try the case without bias or prejudice. As a matter of
fact, defendant (appellant) charges that the said Ira
Crawford, on the evening following the collision, the sub-
ject-matter of this suit was discussed by him with an
eye-witness to the said collision, and interrogated said
eye-witness, Mrs. Maggie Hawkins, who told the said Ira
Crawford the details of the collision as witnessed by her.
Later, at night, about April 20, 1926, the said Ira Craw-
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ford again visited the said Maggie Hawkins at her home,
at which time he talked over the details of said eollision
with the said Maggie Hawkins. The said Ira Crawford
made two other visits, between his first and last visit
above mentioned, to the home of Maggie Hawkins for -
~ the purpose of soliciting and receiving detailed informa-
tion of the said collision from said Maggie Hawkins.”’
The allegations relative to the disqualification of the
juror were supported by the affidavits of Clarence and
Maggie Hawkins and Andrew and Lucy Smith. The
attorneys for appellant made and filed affidavits that
the matters and things set out in the affidavits of the
Hawkins and Smiths. were unknown to them and all of
them until after the submission of the case to the jury,
and that they never obtained definite information until
after the verdicts were returned. '

Appellant seeks a reversal of the judgments because
the trial court overruled its motion to remove Florence
Oxford’s four cases to the Federal court. It contends that
the four cases were in fact one cause or right of action
split in four amounts of $3,000, less than the amount
necessary to give the Federal court jurisdiction. The
rule contended for by appellant pertains when personal
property is damaged, lost or destroyed through the neg-
ligence of another. St. Louis & San Framcisco Rail-
road Co. v. Davis, 157 Ark. 27, 247 S. W. 53. Not so
“where two or more persons are killed through the neg-
ligence of another, and the cause of action for the death
of each inures to the same parties.”’ Payne v. Moore,
126 Miss. 693, 89 So. 225; King v. Ray Co., 126 Ga. 794,
55 S. B. 965; So. Ry. Co. v. King, 217 U. 8. 524; 30 8.
Ct. 594, 54 L. ed. 868.

The consolidation of ‘the causes for the purpose of
trial only did not have the effect of merging the separate
causes of action into a single cause of action.  The
identity of the separate causes of action was maintained
throughout the trial. The complaint, answers, verdicts,
judgments and motions for a new trial were all separate.
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Appellant also seeks a reversal of the Jjudgments
because the trial court refused to instruct the jury as
follows in the Theodore Oxford case: ‘“You are
instructed that Theodore Oxford cannot, even if the
defendant was negligent, .recover for the death of his
mother, for the reason that his right vests in the father

or husband only, and does not survive the father or
husband.’’

Section 1075 of Crawford & Moses’ Digest vests the
right of action in children of parents who have been
killed through the negligence of others. In the instant
case the father, mother, brother and sister of Theodore
Oxford were killed inthe ecollision, leaving Theodore,
an eight-year-old child, the only heir and next of kin of
both his father and mother. Of course a child of tender
age must necessarily suffer pecuniary loss if deprived of
the care and association of his mother.

Appellant also seeks a reversal of the judgments
because the trial court overruled the last ground of its
motion for a new trial, to the effect that the juror, Ira
Crawford, was disqualified to act. The evidence fully
sustains the charge that the juror was a partisan of
appellees. In order to render a fair and impartial ver-
dict, jurors’ minds must be unbiased and free from prej-
udice, else the stream of justice will be impure. Equal
and exact justice cannot be administered to all save by
impartial minds. In the instant case the juror’s activ-
ity in behalf of appellees revealed a condition of mind
clearly precluding him from sitting in judgment on the
case. He was wholly and entirely disqualified, and ‘his
disqualification destroyed the integrity of the trial. The
verdicts and judgments will have to be reversed for
this reason, if no other.

The reversal of the judgments will eliminate the
necessity of considering and discussing the alleged exces-
siveness of the judement in favor of Theodore Oxford,
and. as there must be a remand of the causes for a new
trial on account of the error indicated. we deem it inan-
propriate to discuss the sufficiency of the testimony to



support the verdicts and econsequent judgments. There
may be additional testimony on a new trial of the cause.

The judgments are reversed, and the causes are
remanded for a new trial.




