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Security Morrcacre Comrany v. HERRON.
Opinion delivered July 4, 1927.

1. . DRAINS—NOTICE TO OWNER.—Where, in proceeding under Acts
1917, p. 417, to enforce a delinquent assessment in a drainage
. distriet, the actual legal owner in possession was designated in a
notice of the proceeding as the “supposed owner,” a sale of the
" land thereunder was valid, although the name of a first mort-
gagee was not included as a supposed owner. : -

2. DRAINS—VALIDITY OF SALE TO SECOND MORTGAGEE.—A. sale of land

. for delinquent drainage. district ‘assessments to a second mort-
gagee held valid though a first mortgagee was thereby deprived

. of its prior lien, where the first mortgagee was not misled into
believing that the purchase was for its benefit also. '

3. "DRAINS—SALE OF LANDS FOR DELINQUENT ASSEssMENTs.—It was

-within the power of the Legislature to provide by Acts 1917, p.
"417, for the sale of lands by drainage district for delinquent
" assessments. - o e o
4. DRAINS—REDEMPTION FROM SALE—REPEAL OF STATUTBE.—Acts 1917,
p. 417, providing for the organization, operation and maintenance
" of a drainage district, being complete in itself, and providing for
redemption within one year, repeals Acts 1915, p. 123, providing
for redemption within five years of lands sold.for such delinquent
taxes, in so far as the prior act applies to-such distriet. -

5.) DRAINS—REDEMPTION BY SECOND MORTGAGEE.—The holder of a sec-
ond mortgage was under no. obligation to the holder of a first
mortgage to redeem l_é.hds iri_the mortgagor’s possession from the
sale of delinquent drainage taxes, notwithstanding the owner
was bound to pay such taxes by the terms of the first mortgage.

- Appeal from Clark Chancefy Court; C. E. Johnson,
Chancellor; affirmed. : :

STATEMENT BY THE COURT.

The appellant brought this suit, as mortgagee, to
redeem from the sale by the Ross Drairiage Distriet,
through the chancery court, certain lands sold for delin-
quent drainage taxes to D. and J. H. McMillan, stock-
holders in the Saunders Mercantile Company, for which
they were acting in making the purchases.

Will Herron, the mortgagor, agreed to keep all taxes
and special assessments upon the lands mortgaged paid,
but failed to do so, and, as owner of the legal title, failed
to redeem upon the sale thereof for delinquent taxes.
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Prior to the expiration of:the.time for redemption by
the owner of the legal title, Will Herron, the mortgagor
and wife, conveyed the lands by deed to the Saunders
Mercantile Company in payment of a second mortgage
to that company. The mortgagors failed to redeem within
the time allowed, and such failure, it was alleged, was .
with the intention to allow the time for redemption to
expire and thereby defeat the-lien of appellant, the
Security Mortgage Company, under its first mortgage,
and put the fee title in the'Saunders Mercantlle Oompany,
holders of the second mortgage.

* Plaintiff alleged the sale of the lands for the delin-
quent drainage taxes without any notice to it; that they
were sold to D. and J. H. MeMillan for the beneﬁt of the
Saunders Mercantile Oompany, in which they were part-
ners, and, throngh the connivance of said company and

said partles, purchasers of the lands, who were stock-
holders in the corporation, neither the mortgagor nor the
corporation, as holders of the legal title, redeemed ‘said
lands, as provided by the act creatmg the drainage dis-
trict, and the failure to do so was ‘‘for the purpose of
defeatmv the mortgage given to the Security Mortgage
Company, as herein alleged, and to vest the title, free of
said lien, in said D. MeMillan and J. H. Mchllan, for the
benefit of said Saunders Mércantile Company, a corpora-
tion; and that they are now trustees ex maleficio, so far
as the title to said lands is concerned, and the plaintiffs
are entitled to redeem said lands from said sale for drain-
age taxes.”” Alleged further that it was entitled to
redeem the lands under the provisions of act 42 of the
Acts of 1915, within five years from the sale, and offered
to pay the amount necessary therefor when informed of
it.” Also alleged it had paid the assessments on the lands,
after the sale to D. McMillan, amounting to $137, to the
Ross Drainage District, and the State and county taxes
for the year 1922, amounting to $32.09; that, if the court
should hold that they were not allowed to 1edeem from
the sale for the delinquent assessment due to the Ross
Drainage District, they were entitled to itecover the
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amount of the taxes paid, under their mortgage, and
prayed judgment therefor. :

The mortgage, which was made an exhibit to the.
complaint, contained a clause providing that, during the
time of its continuance, the mortgagors ‘‘shall at all times
. keep the State, county and city taxes and assessments for
local improvements and other purposes fully paid, as
required by law.”’ . '

The parties answered denying all the allegations of
the complaint, and on December 9, 1923, filed a demurrer
to the complaint, which was sustained, and, plaintiff
declining to plead further, the cause was dismissed for
want of equity. _

On the amendment to plaintiff’s complaint, filed on
the 4th day of October, 1926, and from the admissions
of the McMillans, the court found that the plaintiff was
entitled to recover from them, for the drainage and other
taxes paid, $169.09, declaring same a lien upon the land,
and ordered a sale for the satisfaction thereof, if not
paid within 15 days, and adjudged the costs against the
plaintiff.

~ The appeal is prosecuted by the mortgage company
from the decree dismissing its complaint.

Gustavus G. Pope, for appellant.

McMillan & McMillan, for appellee.

Kirsy, J., (after stating the facts). The act under
which the drainage district was organized, special act
No. 93 of 1917, provides how the delinquent assessment
. shall be collected by snit brought for the purpose, and
that ‘‘proceedings and decrees shall be in the nature of
proceedirigs n rem,”” provides for the giving of notice of
the pendency of the snit and the form of it, directs how
the proceedings shall he conducted. about the decree and
the sale and the making of the deed by the commissioner,
and provides that ‘“all deeds made by the commissioner,
after the report of sale made by him, shall have heen duly
approved as required for judicial sales, shall have the
effect of vesting the title of owners of said lands or said ‘
property in the purchaser, in fee simple.”’
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Section 7 provides the manner of redemption of the
lands from such sale by the ewner or any person inter-
ested therein within one year after the date of said sale.

Section 8 provides that the lien for the assessments
upon the lands shall be paramount to the rights of per-
sons owning or having an interest therein; while section
21 gives such lien priority over the lien of the State,
county, road and school district taxes. .
There is no complaint of any defect in the organiza-
tion of the district or irregularity in the levy of taxes
or the sale of the lands for the payment . thereof. Plain-
tiff only contends that the lands were sold for taxes
upon constructive service only, in a proceeding in which
it was not a party, and insists that it is entitled to redeem
from such sale within the time allowed by act 43 of 1915,
five years from the date of the sale, and also that the
Saunders Mercantile Company should have redeemed the
lands from the.tax sale,-and cannot take advantage of
the purchase thereof by the McMillans for its ‘benefit, not
having done so. .

The lands having been sold in accordance with the
provisions of the special act creating the distriet, upon
the kind of notice therein required given, there appears
" to be no reason why the sale should not be held valid.’
In the publication of the notice Herron, who was the
owner and in possession thereof, was put into the notice,
as the ‘““supposed owner,”” in accordance with the pro-
visions of the act, and certainly it was not necessary to
include the name of the first mortgagee, under the cir-
cumstances, as. the ‘‘supposed owner’’ of the lands.

The sale of the lands appears to have been made
in econformance with the provisions of the law as to the
notice required given, and the Legislature had the power
to make such a law, as has been frequently held. Vietzy.
Road Imp. Dist., 139 Ark. 572, 214 S. W. 50.

‘ The holding in Simpson v. Reinman, 146 Ark. 417, 227
S:'W. 15, npon which the«appellant appears to rely, in no
wise affects the authority of the above case. In the Rein-
man case a person was named as the * supposed owner’’
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who had no claim or interest in the land, while the true -
owner was in the actual pessession theleof a.condition
altogether different from that obtaining he1 e, wheré the
true owner was in possession and named as the “egup-

posed owner.”’. :

" Neither do we think there 1s any merit in appellant’s
contention that special act number 92 of 1917, under
which the drainage district was created, the terms of
which were complete, providing for its organization,
operation and mamtenance, did not affect or change the
time provided in the general act No: 43 of 1915 for the
redemption of lands sold for such delinquent taxes, since
there is no express repealing clause. It is true that, under
that act, the period for redemption from sales of delin-
quent lands in improvement districts is five years, and
any person is allowed to redeem who would have been
permitted to redeem if the sale had been made by the
collector for State and county taxes. The provisions
of this special act complete in itself, covermg the whole
subject-matter, later passed by the Legislature and in
direct conflict with the terms of the general act ‘men-
tioned relative to the time allowed for redemption and
.the persons permitted to redeem, and being the last
expressmn of the legislative will, having a particular
- purpose, is exclusive and necessarlly repeals bV implica-
tion those pI‘lOI‘ statutes, general or special, in conflict
with its provisions. Boaz v. Coates, 114 Ark. 23, 169 §S.
W. 312; DeQueen v. Fenton, 100 Ark. 507, 140 S. W. 716;
Hampfon v. Hickey, 88 Ark 327, 114 S. VV 707.

The holder of the second mortgage was under mno
obligation to the holder of the first mortgage to redeem
the lands in possession of the mortgagor from their sale
for delinquent taxes, notwithstanding the owner was
bound to the payment of such taxes by the terms of the
first mortgage. The appellant, under his mortgage, could
have paid the taxes before the lands were sold as delin-
quent, and charged them against the mortgagor, and it
could have redeemed the lands in the manner provided



by the act from the tax sale within the time allowed
therefor after such sale.

Appellant makes no- showing .of having been pre-
vented from either paying the taxes:or 1edeem1ng the
lands by any conduct of the holder of the second mort-
gage calenlated to lull him into security in.the belief that
such taxes would be paid or redemption would be made
for his benefit. : -

We find no e1101 in -the 1ec01d and the dec.r,ee is
afﬁlmed :




