37:

SourrERN INs. Co. v. Froyp. [174

SouTHERN INsuranceE Comrany v, FLoyp.
Opinion delivered June 13, 1927.

INSURANCE—JURY QUBSTION.—In an action on a policy of life
insurance, evidence held to raise the question for the jury whether
insured had tuberculosis at the time of his application, in which
he made the statement that he had never had tuberculosis.

EVIDENCE—HEARSAY—PRIVILEGED MATTER.—In an action on a life
insurance policy in which the insurer contended that insured had
tuberculosis at the time of the application and affidavit of
deceased doctor, who. attended insured in his last illness, that he
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. treated insured for tuberculosis prior to application, was inadmis-
.,sible both as being privileged matter and as matter of hearsay.

3..  INSURANCE—KNOWLEDGE OF AGENT—KnowIedge relating to  the

' physxcal condltlon of the lnsured whlch comes to the agent of the
.msurance company, while' he 1s performmg the ‘duties of his
agency in receiving applications’ for msurance and' delivering pol-

_icies, becomes the knowledge of ‘the company, and the insurarce

. company is bound thereby, in spite of a provision in the policy
to the contrary, where the agent who solicited the business; was
charged with the duty of askmg the apphcant questlons concern-
mg his physxcal condltlon

Appeal from Crawford Clrcmt Comt,».]ames (‘n(’h
ran, Judge afﬁrmed e TS
. John L. Crank, for. appellant R .
George G. Stocka,rd for.appellee. - ;
SmrrH, J: Appellant insurance company 1ssued a
pohcy of insurance to.W. M. Floyd, payable to his wife,
for the, sum of $100, and increasing $20 per month until
- a maximum ‘of $1,000 was reached.. The insured died
-August 5, 1925;.and the policy at that time, if valid, was
worth $580, and the beneficiary brought suit for that
amount, together. with penalty and attorrey’s fee. The
.pohcy was written July 8, 1923, ‘and the insured was not
1.equ1red_ to submit to. a med1cal examination to. obtain
- it. He was required, however, to make an application
in which numerous questions were asked concerning the
existing and previous condition of his health.
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The questlon was "asked: ““Give the - namel and
"address of doctor last consulted and date,” to whlch
question the. appheant answered _ “Doctor Downey, of

Ce(nl Arkansas———9 years. a0"o "

Certam diseasés were spe(nﬁeally inquired about, one
“of these being rheumatism, and the applicant answered
“T had one attack of rheumatism about 6 years ago

“The appl1cat10n ‘¢ontained the question: ‘‘Have
vou ever had any disease of the followmg organs: lungs—
tuberculosis?’’ and to each of these questions the apph-
cant answered: ‘‘No.’” :

.. After answering-the various questlons asked the
applicant signed the following- statement.: ‘
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‘It is hereby. understood and agreed that each and
all of the foregoing statements and answers were made
by me to obtain a policy of insurance in the Southern
Mutual Life Association, and in consideration of the
reduced rate of the . policy which may be issued me
hereon, and the fact that mo medical examination is
required, the Southern Mutial Life Association, relying
solely on my statements and answers to questions eon-
tained herein for information as to my eligibility, T do
hereby warrant and declare said answers and statements
to be absolutely full, true and complete. It is hereby
covenanted, declared and agreed that all statements
answers and provisions contained in this applicationshall,
together with the by-laws governing said association
(now in force or which may hereafter be adopted) be
the basis of and form a part of the contract between 7
the applicant and said association, and the policy ‘which
may be issued upon this application shall be accepted
by said applicant upon the express condition that, if any /
statements or answers in said application are untrue or
are in violation of any term or condition or covenant
‘of said policy or ‘by-laws (now in force or which may
hereafter be adopted), then said policy shall be null .
and void, and all benefits thereunder shall be forfeited.’’

H
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The testimony shows that the insured died of tuber-
culosis on the 5th day of August, 1925, and it is insisted
by the insurance company that the insured was suffering
from that disease at the time the policy was issued, and
that this condition constituted a breach of the warranty
to the contrary, which invalidated the policy. Tt is also
" insisted by the insurarce company that the applicant
falsely stated that the last physician consulted by him
was Dr. Downey, nine years prior to the date of thes
application, whereas the insured had consulted and been j
treated by Dr, Hill, of Mulberry, Arkansas, six years
before the date of the application. .
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The court gave, at appellant’s request, an instruction
which told the jury that the answers contained in_the
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apphcatmn were vvarrantlesz and that, if the answersf.
were false, there could’be no recovery on'the pohcy sued'_"'
o, but a,ppellant insists that, under the undlsputed tes-.’
timony; a verdiet should have been directed in its favor,
for' the reason that the insured had tuberculosus at the.
time of his application, and made a false statement as
to the date when he had last consulted a physiecian.

The - followmg tes’mmony was offered- tendmg to:
show. that the. insured had tuberculosis at the date of -
his apphcatlon “The father of .the insured. made an -
affidavit. to that effect,. but, when called as a witness. by .,
appellant, he repudiated. the.affidavit and testified. that
he could not read or write, and that the affidavit had .
not been: read: over to him, and that he did not state
that.his son, the insured, had tuberculosis. A An attempt
woes.made.to offer in evidence. an affidavit. made by Dr.
Hill, who attended the insured in his last illness. .In
Dr. .Hill’s affidavit he. stated that he had treated the
insured for tuberculosis in 1920 and 1922,- which was
\prior to .the application for the policy. Dr. Hill was

dead at the time of the trial, and an objection was. sus--

tained to the introduction of h1s affidavit.upon the ground.
; ithat- the matter was privileged and that the affidavit was:
I hearsay. There was no error in this ruling. This affi-
davit: was. not .a deposition, and was properly excluded
by the.court.

Dr.J.E.J ohnson a physmlan in charge of a hospltalf
devoted-to the:treatment of tuberculosis in Fort Smith,
testified. -.that he treated thé insured for tuberculosis
in June, 1924, and that the case was then chronic. This, -
however, was practically.a year after:the date of"the-
\ application, and Dr. J: B. Trice; who was ‘called: as a
\% witness for appellee, testified that the disease of tubercu-fi
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losis could become ‘chronic in that.time. . - - F
A. B. Henderson, & druggist, testified ‘that, in thei
fall'and winter of 1921 and 1922; the insured was about
five féeet eight, inches tall weighed only about 135 pounds,
and 'wag ‘stoop-shouldered: and thin-chested and had &
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sa]low complexion, and that he saw Dr. Hill give the
1nsured a medicine which was used in the treatment of
tuberculosis. The witness could not state, however, that
the medicine had been prescribed for the 1nsured hlmself

We cannot say that the jury must necessarily have
found from this testimony that the insured had tuber-
culosis at the date of his-application.

In the very recent case of Modern Woodmen of
America v. Whittaker, 173 Ark. 921, 293 S. W. 1045, it was
held that the statement of an apphcant for insurance,
which was made a warranty by the provisions of the apph-
. cation, that he was in good health, should be construed as
meaning only that the insured beheved hlmself to be in
good health :

It is also insisted for the reversal of the judgment
in the plaintiff’s favor that the insured falsely answered
that he had last been treated by Dr. Downey nine years
before the date of the application, whereas the testimony
showed he had been treated siz years prior to that date’
by Dr. Hill for rhewmatism.

This last testimony was elicited from the beneficiary
in the policy, who testified in her own behalf. She tes-
tified that she was present when the application for the
insurance was made, and that her husband stated to the
agent of the insurance company, who filled the blanks,
that Dr. Hill had treated her husband for rheumatism
six years prior to that date, but that it appeared the
agent had not written down the answer in full. ~ .-

In the case of Mutual Aid Union v. Blacknall, 129
Ark. 450, 196 S. 'W. 792, it’ was held that “knowledg'e ‘
affecting the rights of the insured which comes to the
agent of the insurance company - -while he is performing
the duties of his agency in receiving applications for

insurance and delivering policies, becomes the knowl- -~

edge of the company ; and the insurance company is
bound thereby, in spite of a. provision in the policy to
the contrary, where the agent who solicited the business
was charged with the duty of asking the applicant ques-
tions concerning his - physical condltlon 7 See also




- People’sFire Ins. Assn. of Avk. v. Goywne, 79 ‘Ark. 315,

96 S. W. 365, 16 L. R.-A."(N. S.); 1180; Springfield

© Mutual Assn.v. Atmp, 169 Ark 968 279 S. W. 15; Ark.

State Life Ins. Co. v, Allen, ]66 Ark 49,0”266 S W 449;

Old Am. Ins. Co. v. Wexm(m 160 Ark..571,255 S: W. 6
Home Mut. Ben Assn. v. Rowland; 155 Ark. 450, 244 S

“W. 719; Home Mut. Ben. Assn v. Ma,Jﬁeld 142 Ark 240,

218 S. W 371.
The testnnony of the beneflc1ary is to the effect that
the applicant correctly and truthfully answered the ques-

_ tions as to the names of the physicians ‘who had treated

her husband, and is to' the-efféct that there was no collu-

_sion between the company’s agent and the insured.

Moreover, the appheatlon contains the answer that the
applicant had an attack of rheumatism six years before

'the date of the application, so that the insurance company
-wag advised of that fact when the ‘policy was written, this
‘heing the occasion wlen' the benéficiary testified her
. husband had been treated by Dr. Hill.” In the apphca-
“tion the insured was asked to give the names of two

doctors who knew him, and the name and address of

‘Dr. Hill was g"rven i answer to this question.

Under the facts stated we cannot say that the jary
was not warranted in finding that there had ‘been no

“bréach of the warranty in either of the particulars stated,
“and -the Judfrment must therefore ‘be afﬁrmed and it is

80 ordered



