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NorrHCUTT v. NoRTH ARKANsAS HigHEwWAY IMPROVEMENT
District No. 2.

Opinion delivered June 6, 1927.

1. HIGHWAYS—IMPROVEMENT DISTRICT—SUIT FOR DELINQUENT TAXES.
—1In a suit by a highway improvement district to enforce collec-
tion of taxes delinquent for 1926, where notice of delinquency
was properly given under Acts 1917, p. 2205, § 26, a demurrer
to the answer of the landowners in the district, alleging that the
highway commissioners were without authority to sue for 1926
taxes until they had first sued to enforce the payment of prior
delinquent taxes, held properly sustained. :

9. HIGHWAYS—DELINQUENT TAXES—EXCUSE FOR NON-PAYMENT.—
Where Acts 1917, p. 2205, § 26, imposed the duty on highway com-
missioners to sue to enforce the payment of delinquent taxes for
a highway improvement, the fact that other landowners had
defaulted in the payment of the taxes for a prior year does not
excuse the refusal of the defendants to pay for a subsequent
year.

3. HIGHWAYS—SUIT FOR DELINQUENT TAXES—DEFENSE.—In a suit by
a commissioner of a highway improvement district to collect taxes
delinquent for 1926, a demurrer was properly sustained to the
answer of landowners alleging that the commissioners were
unauthorized to sue because they had not first sued to enforce
payment of prior delinquent taxes, where there was no showing
that the total proceeds of suits to enforce payment of all delin-
quent taxes will not be required to discharge outstanding obliga-
tions of the district.

4. HIGHWAYS—DUTY OF COMMISSIONERS.—Under Acts 1927, No. 11,
§ 3, and No. 112, § 6, highway improvement districts are required
to collect all taxes delinquent prior to January 1, 1927, and the
State to pay only such bonds or interest thereon as matures there-
after.

Appeal from Fulton Chancery Court; Alvin S. Irby,
Chancellor ; affirmed.

Oscar E. Ellis and H. A. Northcutt, for appellant.

L. F. Reeder, L. B. Poindexter and S. M. Casey, for
appellee. ) .
Smrre, J.  Suit was filed November 24, 1926, by the

North Arkansas Highway Improvement Distriect No. 2
to enforce the collection of the delinquent 1926 road taxes
due on certain lands in the district in Fulton Cownty.
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N otlce of the. delinquency was given in the manner and

form provided by § 26 of act 473 of the Acts of 1917

(volume 2, Acts 1917, page 2181), this being the act under

which the district was organized.

Appellants, who are the owners of lands in the dis-
trict, filed a demurrer to the complaint of the improve-
ment district, which was overruled. They thereupon filed
an answer in which they alleged that the taxes or reve-
nues arising from the collectlon of the taxes for the year
1926 or any prior years could only be used by the com-
missioners of the distriet for the purpose of paying
installments of bonds and interest thereon matulmg
against said district, and that, by virtue of the provisions
of act No. 11 of the Acts of 1927, the State of Arkansas
had taken over and assumed the payment of all due and
past due installments-of bonds and interest thereon due
by the district, and there was therefore no necessity for
the collection of further taxes.

It was also alleged that the commissioners had failed
to institute suit to enforce the payment of the delinquent
taxes for the years 1923 and 1924, amounting to $3,464.68,
and it is insisted that the commissioners are without
authority to institute suit for the 1926 taxes until they
have first brought suit to enforce the payment of the
prior dehnquent taxes and applied the proceeds of that
suit to the discharge of the obligations of the district. A
demurrer to this answer was sustained, and defendants
stood on their answer, and have appealed.

We think the demurrer was properly sustained. In
the orderly administration of the finances of the distr ict,
suits to enforce the payment of the 1923 and 1924 taxes
should have been instituted before the suit to enforce the
1926 taxes was brought. There is no allegation, how-

_ever, that the commmissioners do not intend to enforce the
payment of the 1923 and 1924 delinquencies. On the con-
trary, the notice of the 1926 delinquency contains the
recital that ‘“for the information of the ta\pavels a list
of delinguent lands for the years 1923 and 19247’ is also

published, and we must assume that the commissioners -
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will yet collect these delinquent taxes by suit for that
purpose, if necessary. .

The question of the authority to levy taxes for the
year 1926, while prior delinquent taxes remained uncol-
lected, was raised in the case of North Arkansas Highway
Imp. Dist. No. 2 v. Rowland, 170 Ark. 1168, 282 S. W. 990,
the present appeal being, in effect, a continuance of that
litigation. The former appeal was a proceeding to manda-
mus the clerk of the county court of Fulton County to
extend the taxes against the lands in the district in that
county- for the year 1926. It was there insisted, as it is
here, that the commissioners had not brought suit to
enforce the payment of the 1923 and 1924 taxes, but we
said in the opinion on the former appeal that this could
be compelled at the suit of any interested party.

The fact that other landowners have defaulted in the
payment of the taxes for a prior year does not excuse the
refusal of appellants to pay for a subsequent year. All
can be required to pay, and, while the procedure of the
commissioners is not to be approved, there is no lack of
power on their part to institute this suit. Indeed, § 26
of the act of 1917, supra, imposes the duty on the commis-
sioners of instituting suit to enforce the payment of delin-
quent taxes. ’ ~ :

There is no showing that the total proceeds of suits
to enforce the payment of all delinquent taxes will not be
required to discharge the outstanding obligations of the
district. The only allegation of the answer relating to
this subject is the one that, by act No. 11 of the 1927 ses-
sion of the General Assembly, the State has taken over
all the bonded obligations of the improvement district.

~The answer does not allege that there were no other obli-

gations in addition to the bonded indebtedness.
Appellants are mistaken, however, as to the effect of
act No. 11 of the Acts of 1927. Section 3 of this act pro-
vides that: «“The (Highway) Commission shall each year,
Deginning with the year 1927, allot to each road distriet
in the State now having outstanding bond issues an
amount equal to its bonds maturing during the year.”



