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- Opinion delivered »April 25, 1927,

1. 'SCHOOL AND SCHOOL’ DISTRICTS—LEGISLATIVE CREATION—DISSOLU-
TION.—A special school district which was organized under Acts
1915, p. 1280, could not thereafter be abolished by the county
board of education and its territory distributed between two
adjoining districts. . ‘ .

2. SCHOOLS AND SCHOOL DISTRICTS—LEGISLATIVE CREATION.—When
the Legislature creates a special school district, the county board
of education has no power to change its boundaries without
express authority from the Legislature so to do. ’

3. COURTS—POWER OF CIRCUIT COURT ON APPEAL.—'W:hel‘_e the county
court had no authority to make an order dissolving a special |
school district created by the Legislature, the circuit court had
no jurisdiction on appeal, and thus no validity could be given
to the order on appeal. .

4. SCHOOLS AND SCHOOL DISTRICTS—EFFECT OF VOID ORDER OF DIS-

SOLUTION.—Where the county court rendered a void order dis- -
solving a special school district in 1915, the district could attack

the order in a suit instituted in 1925, in the absence of circum-

stances creating an estoppel. -
SCHOOLS AND SCHOOL DISTRICTS—RECOVERY OF FUNDS ERRONE-

OUSLY DISTRIBUTED.—A school district rightfully entitled thereto

cannot recover funds erroneously distributed to and consumed

- in educational purposes by a district to which they did. not belong.

6. SCHOOLS AND SCHOOL DISTRICTS—RECOVERY OF FUNDS ERRONEOUSLY
DISTRIBUTED.——A school district, dissolved by a void order and
erroneously deprived of its revenue, should proceed by injunc-
tion to prevent a wrongful apportionment of the taxes or bring
suit against the district erroneously receiving them before they
are expended for school purposes by the district improperly receiv-
ing them.

[+

Appeal from Cleveland Chancery Court; H. R.
Lucas, Chancellor; reversed.

STATEMENT OF FACTS.

Carter Special School District of Cleveland County,
Arkansas, brought this suit in equity against Hollis Spe-
cial School Distriet of Cleveland County, Arkansas, and
the members of the county board of education in said
county, to enjoin said board from apportioning the funds
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. Sp. SCHOOL DISTRICT. :
- voted and collected for Carter Special School Distriet to
Hollis Special School District or any other school district
in said county. 'T'he complaint also prays that a master
be appointed to take proof and ascertain the amount due
by Hollis Special School Distriet to Carter Special
School District and order the amount so found to be paid
into the county treasury of Cleveland County for the use
and benefit of Carter Special School Distriet.

The record shows that on March 26, 1915, an act of

~ the Legislature was approved organizing certain terri-
tory in Cleveland County, Arkansas, into a special school
distriet, to be known as Hollis Special School District.

. Acts of 1915, page 964. On March 30, 1915, an act of the
Legislature was approved organizing certain territory
in Cleveland County, Arkansas, into a special school dis-
triet to be known as Carter Special School District. Aects .
of 1915, page 1280. On the 6th day of September, 1915,
the county court of Cleveland County, Arkansas, made an
order annexing to Hollis Special School District three
sections of land situated in Carter Special School Dis-
trict, and Carter Special School District was dissolved
and the balance of the territory thereof annexed to the
common school district from which it had been taken by
the Legislature in forming Carter Special School Dis-
trict. ‘ ' '

An appeal was taken to the circuit court, and the
order and judgment of thecounty conrt wasthere affirmed.
The chancellor, under the pleadings and proof in the case
at bar, found the facts as stated above and entered of
record a decree sustaining a demurrer of the defendants
to the complaint of the plaintiff on the ground that plain-
tiff did not have legal capacity to maintain the action.
To reverse that decree the plaintiff has duly prosecuted
an appeal to this court.

B. L. Beasley, for appellant.

George Brown, for appellee. .

Harr, C. J., (after stating the facts). The decree of
the chancery court was erroneons. It appears from the
record that Carter Special School District was organized
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by a special act of the Legislature in 1915, and the county
board of education copld not thereafter abolish said spe-
cial school district and add a part thereof to Hollis Spe-
cial School Distriet and the remaining part of its terri-
tory to the common school district from which the same
had been taken.

It is the settled law of this State that, when the Legis-
lature itself creates a special school district, neither the
_county board of education nor any other governmental
agency has the power to change the boundaries thereof,
“without express authority of the Legislature so to do.
School Dist. No. 25 v. Pyatt Special School Dist., 172 Ark.
602,289 S. W. 778; Park v. Rural Special School Dist. No.
26, ante p. 514 ; and Helvering v. Mcl)owJal 119 Avrk. 162,
177 S. W, 937.

It follows that the order of the county court dissolv-
ing Carter Special School District and including a part
of it$ territory within Hollis Special School District was
void. In so far as it affected the territory of the plain-
tiff, it was a void order -which the county court had no
power to make, and consequently no validity could be
given to the order by appeal to the circuit court. .The
circuit court could acquire no greater jurisdiction upon
appeal than that possessed by the county court. In the
very nature of things, if the county court had no jurisdie-
tion the circuit court could acquire none upon appeal.

But it is insisted that the judgment of the county
court cannot be attacked at this late date. We do not
agree with counsel in this contention. If the order was
void, and not merely voidable, no validity could be given
to it by waiting from 1915 until June, 1925, when the pres-
ent snit was instituted. No special circumstances are
disclosed by the record why this delav could create any
estoppel. As said in Cotter Special School District No.
60 v. School District No. 53, 111 Ark. 79, 162 S. W. 59,
certiorari will issue at the instance of the directors of a
dismembered school distriet to quash a void order of the
county court affecting the same, when there are no spe-
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cial circumstances barring the aetion by laches or

estoppel. In discussing the question, the court said:

**The directors of the special school distriet could
not, by consent, deprive the people of the district, whom
they represent, ot their rights by consenting to an illegal
and void order dismembering the territory of the district.
And it was thieir duty, as soon as they discovered their
mistake, to seek to have the same corrected, and it can-
not be said that either the directors or the people, by
long aequiescence in the conditions created by the void
order, have estopped themselves from seeking to have the-
same quashed.”’ .

In the case at bar no special circumstances are pre-
sented which might operate as an estoppel or as a bar by
laches, even if it could be said that lapse of time, under
special circumstances, might bar the plaintiff from main-
taining its action against the defendant. '

Plaintiff also asks for a master to be appointed to
state an account hetween Cartér Special School District
and Hollis Special School District as to the.funds hereto-
fore received by the latter district which shoald have been
apportioned to the former. Tn this contention counsel for
the plaintiff is wrong. In Lepanto Special School Dis-
trict v. Marked Tree Special Sehool District, ante p. 82. it
was held that school taxes collected under a regular
agsessment and levy and erroneously distributed to and
consumed in educational purposes by a district to which
thev did not belong, cannot be recovered by the district
which was rightfully entitled-thereto. In such a case the
district erroneously deprived of its revenue should pro-
ceed by injunction to prevent the wrongful assessment and
apportionment of the taxes, or should bring a suit for
the recovery thereof before such funds have been
expended for educational purposes by the district errone-
ously receiving them.

The result of our views is that the decree will he
reversed and the cause remanded for further proceedings
in accordance with this opinion and with the general
principles of equity. '



