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1. APPEAL AND .ERROR—CONCLUSIVENESS OF FINDING.—Where testi-
mony of plaintiff contradicted that of defendant, a finding for
plaintiff is conclusive on appeal. -

2.  PRINCIPAL AND AGENT—REVOCATION OF AGENCY—NOTICB.—A cred-
itor of a store owner may recover the price of goods sold to her
agent, after’ her agent had purchased the business from her,
where she had not notified the creditor of the revocation of the
agency. ’

3. EVIDENCE—BEST EVIDENCE—In a creditor’s action against a gro;
cer for the price of goods sold to the agent of the grocer who
had bought out the grocer’s business, testimony as to publica-
tion in a newspaper of a notice of the sale of the business held
inadmissible on the ground that proof of the publication was the
best evidence. .

Appeal from Desha Circuit Court; T. G. Parham,
Judge; affirmed.
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STATEMENT OF FACTS.

The G. A. Linaker Company, a corporation, sued
Mrs. Emma E. Courtney to recover the sum of $321.61,
with accrued interest, alleged to be due upon a merchan-
dise account. Mrs. Courtney defended the suit on the
ground that she had not purchased the merchandise sued
for.

G. H. Linaker, president of the G. A. Linaker Coni
pany, a corporation, engaged in the business of handling
wholesale packinghouse products at McGehee, Arkansas,
was the principal witness for the plaintiff. According to
his testimony, the invoices exhibited with the complaint
are for merchandise sold to Mrs. E. E. Courtney, and
there is a balance due on said account of $321.61, with
six per cent. interest from May 5, 1925, unpaid. C. A.
Courtney, a son of Mrs. E. E. Courtney, had charge of
the store and purchased the goods, which were charged
to her account. The plaintiff never knew that the defend-
ant sold out to C. A. Courtney and executed a bill of
sale to him and his brother for the merchandise on hand.
The plaintiff dealt exclusively with Mrs. E. E. Courtney,
and never had any notice whatever that there was any
change of ownership in the business. .

According to the evidence for the defendant, Mrs.
E. E. Courtney operated a store in the town of McGehee
which was managed by her son, C. A. Courtney. Subse-
quently she sold the business to C. ‘A. Courtney and Guy
H. Courtney and executed to them a bill of sale. They
moved the business to another part of McGehee and oper-
ated it as their own. They told a salesman of the plain-
tiff that they had purchased the business from Mrs.
Courtney, their mother, and were operating the store as
their own. They purchased the goods involved in this
lawsuit after they had bought out their mother. Mrs.
Courtney had nothing whatever to do with the purchase
of the goods. :

The case was tried before the circuit court sitting as
a jury, and from a finding and judgment in favor of the




ARK. ] Courryey v. G. A. Lavaxer Co. 779

plaintiff the defendant has duly® prosecuted an appeal
to this court. : :

Williamson & Williamson, for appellant,

Poff & Smath, for appellee. -

Hagrr, C. J., (after stating thefacts). The record shows
that the business was first owned by the defendant, Mrs.
E. E. Courtney, and that she subsequently sold it to her
two sons, who moved the store from one part of the town
of McGehee to another part of it. According to the evi-
dence for the plaintiff, it had no notice that Mrs. Court-
ney had sold the business to her sons and that they were
-operating it as their own when the bill of goods in ques-

“tion was purchased. It is true that the goods were pur-
chased after the bill of sale had been executed, but,
according to the evidence for the plaintiff, it had no
notice that Mrs. Courtney had sold the business to her
sons, and it sold the goods to the sons believing that they
were the agents of their mother and were purchasing the-
goods for her. While the testimony of the plaintiff on
this point was contradicted by that of the defendant, the
finding of the circuit court in favor of the plaintiff is con-
clusive upon us upon appeal.

The case then stands here as if the plaintiff, not
being notified of the sale of the store to C. A. Courtney
and his brother, and consequently not being notified of
the revocation of his authority as the agent of his mother,
was justified in acting upon the presumption ‘of its
continnance. On its face. the agency of C. A. Court-
ney as the representative of his mother in operating
the store was a continuing authority, on which the plain-

- tiff had a right to rely until its revocation. Persons who
deal with an agent before notice of the recall of his pow-
ers are not affected by the recall. Hatch v. Coddington,
95 U. S. 48; Insurance Co. v. McCain, 96 U. S. 84: John-

son v. Christian, 128 U. 8. 374; 9 8. Ct. 87, 2 C. J. § 650
(3), page 920, and 21 R. C. L. § 37, page 860.

In a note to 41 L. R. A. (N. S.), at page 664, it is said

that it is settled that the acts of an agent, after his author-

ity has been revoked, bind a principal as against third
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persons who, in the absence of notice of the revocation
of the agent’s authority, rely upon its continued existence.
It is also said that the cases are practically"unanimous on
this general rule, and most of them summarlly state it as
if it were an axiom. Many cases are cited in support of
the rule. The cases hold that the duty of the principal to
notify third persons of the termination of the agency is
of the same character and 1equu es the same degree of
certainty as that which the law imposes upon the mem-
bers of a partnership in the case of dissolution as a meas-
ure of protection against liability by reason of the subse-
quent acts of the former members of the dissolved firm.

This court is committed to the rule that the retiring.
members of a dissolved partnership continue liable to
creditors who deal with the remaining members upon the
faith of its continued existence without notice of its dis-
solution. Bluff City Lumber Co. v. Bank of Clar k.smlle
95 Ark. 1, 128 S. W. 58, and cases cited.

- Itis next insisted thdt the testimony of C. A. Court-
ney to the effect that notice was published in a newspa-
per in MeGehee, stating that the business would be oper- -
ated thereafter in the name of C. A. Courtney, grocer,
was notice to the creditors that the sale had been made.
The court properly sustained an objection to this testi-
mony because proof of publication of the notice itself
would-have been the best evidence, and no foundation was
laid for admitting secondary evidence of the publication
of the notice. Moreover, if primary evidence of the pub-
lication of the notice had been introduced, it would only
have been evidence of the fact of the sale and consequent
revocation of the authority of C. A. Courtney to act as-
agent for his mother as between themselves. Under the
authorities cited above, after a principal has appointed
an agent in a particular business, parties dealing with
him in that business have a right to rely upon the continu-
ance of his authority until in some way informed of its
revocation.

Tt follows that the judgment must be affirmed.




