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The above language is exceedingly apposite here.
The true spirit and purpose of the statute has been
attained when the affidavit and prayer for appeal has been
filed with the clerk of the county court, within the time
allowed, and when either the county court or the clerk
of the circuit court, after the filing of such affidavit,
orders an appeal. In Brown v. Kurkland, 156 Ark. 542-
548, 246 S. W. 851, passing upon a question similar in
principle, we said: ‘“The entering of an order upon the
affidavit for appeal by the clerk of course would have
been the best evidence that the appeal had been granted
by him, but his act in complying with all the essential
requirements of the statute regulating appeals in such
cases was sufficient to show that he had granted the
appeal and to invest the circuit court with jurisdiction.’’
It follows that the trial court erred in dismissing the
appeal. The judgment is therefore reversed, and the
cause 1s remanded for further proceedings according to
law.

Carcaco, Rock Isvaxp & Paciric Rammway Company
v. RusserL. -

Opinion delivered March 28, 1927.

1. MASTER AND SERVANT—NONPAYMENT OF WAGES—CONSTRUCTION OF

STATUTE.—Crawford & Moses’ Dig., § 7125, providing that, on

" nonpayment by a railv{ray company of the wages of a servant or
employee, upon his discharge his wages shall continue from the
date of his discharge or-refusal to further employ him until paid,
is a penal statute, and must be strictly construed.

2. MASTER AND SERVANT—EMPLOYMENT DURING EMERGENCY.—Where
plaintiff was employed to watch a railway engine only for the
period of an emergency, there was neither discharge nor refusal
to further employ him at expiration of the emergency, and he
could not recover the penalty for nonpayment of wages provided
by Crawford & Moses’ Dig., § 7125.

Appeal from Union Cireuit Court, Second Division;
W. A. Speer, Judge; modified.
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Thos. S. Buebee, Geo. B. Pth and 4. S. Buzbee for
appellant. .

E.W. McGough, for appdlee

Sumrrm, J. This suit was instituted by appellee to
recover from appellant certain wages due him and a
penalty for their nonpayment.

The cause was heard in the court below upon an
agreed statement of facts, wherein it was recited: ‘‘That,
on August 17, 1921, plaintiff, who was not a regular
employee of defendant, was employed by one of defend-
ant’s engineers only to watch an engine belonging to
defendant at Calion, Arkansas, said engine and the train
to which it was attached being ‘tied up’ at Calion on
account of congestion of traffic in defendant’s yards at
EI Dorado, Arkansas; that plaintiff was hired to watch
said engine until orders were received for said -engine
to, proceed to Bl Dorado.”” It was further recited in
the agreed statement of facts that the engineer agreed
that plaintiff should receive for the first eight hours 64
cents per hour and for every hour thereafter he was to .
have time and a half, or 96 cents per hour, and that plain-
tiff watched the engine from 10 a. m. to 10 p. m., making
a total of 12 hours, and was entitled to receive the sum
of $8.96.”’ o

The agreed statement of facts further recited that
““at the erlratlon of said service plaintiff demanded said
sum, but it was not paid him. He thereupon requested
that his money, or a valid check therefor, be sent to
defendant’s office at Bl Dorado, Arkansas, where defend-
ant kept an agent. Plaintiff was given a statement of
his time, which was signed by defendant’s agent at
Calion, Arkansas, and was told that his money or a valid
check theref(')r would be sent to Bl Dorado, Arkansas, in
seven days.”’ '

At the explratlon of the seven days plaintiff called
at the office of the defendant in El Dorado and demanded
of the agent in charge his wages, or a valid check there-
for. The demand was not complied with, although
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repeated from time to time, and plamntiff was told by
the agent, upon each demand, that he had no check for
plaintiff. ‘

After the institution of; this suit an offer was made
by the defendant vailway compauy to confess judgment
for the amount of wages due plaintiff. Upon the trial
below before the court, by consent, judgment was rendered
in plamntiff’s favor for $8.96 wages and $307.20 as penalty,
and the defendant has appealed.

This suit was brought under § 7125, C. & M. Digest,
and so much of it as is necessary to be considered here,
reads as follows: ‘“Whenever any railroad company

shall discharge, with or without cause, or refuse
to further employ, any servant or emplovee thereof, the
‘unpaid wages of any such servant or employee then
earned.at the contract rate, without abatement or deduc-
tion, shall be and hecome due and payable on the day of
such discharge or refusal to longer employ; any such
servant or employvee may request of his foreman or the
keeper of his time to have the monev due him, or a valid
check therefor, sent to any station where a regular agent
is kept, and if the money aforesaid, or a valid chieck there-
for, does not reach such station within seven days from
the date it is so requested, then, as a penalty for such non-
pavment, the wages of such servant or emplovee shall
continue from the date of the discharge or refusal to
further employ at the sameé rate until paid.”’

In construing this statute it has been said that it was-
penal in its nature, and must therefore be strietlv con-
strued, and that no one can recover thereunder unless he
comes strictly within its provisions. Caldwell v. Mis-
sourt Pacific Ry. Co., 137 Ark. 439.- In the case of St. L.
I.M. & S. Ry. Co. v. Bryant, 92 Ark. 425, which was a
suit to recover a penalty nunder the statute quoted. it was
said: ‘““We think that the object and purpose of the
statnte was to secure to the employee the prompt pay-
ment of his waces, or a continnance of his emplovment,
so that he would have a livelihood and a means of main-
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tenance. To secure that object, it would be necessary to
give him that employment in which he was competent to
perform the duties thereof and at a place, where he could
reasonably be in order to perform those duties of such
employment. The employee, by carning his wages under
the contract of employment, shows that he was competent
and able to perform the duties of the employment i
which the wages were earned; and therefore we are of
the opinion that the ‘further employment’ meant by the
statute is employment of the same class and kind and in
the same loeality in which his wages were earned under
the contract of employment.”’

Construing this statute strictly, as we must do

‘because of its penal character, it must be said that there

was neither a discharge of plaintiff nor a refusal to
longer employ him. Plaintiff was emploved in an emer-
gency, and he was not discharged. It was not con-
templated that his employment would extend beyond the
expiration of the emergency. When the train could be
moved, plaintiff’s service would no longer be required.
He could not therefore have been longer employed after
the engine had been moved.

The employment arose out of an emergency, and
the pavment of the wages earned was therefore not a
matter of routine to be reported by a foreman or keeper
of time, and the language of the statute does not appear
{o he broad enough to cover the facts of the case.

The court below should therefore have rendered a
judgment in plaintift’s favor only for the wages due him,
with costs and interest to the date of the offer to confess
judgment. The judgment will therefore be modified by
striking out the allowance of the penalty, and, as thus
modified, will be affirmed. :



