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ASHCRAFT v. JEROME Harpwoop LUMBER COMPANY,
Opinion delivered March 28, 1927.

1. DEATH—WHO MAY SUE—Under Crawford & Moses’ Dig., § 1075,
the administrator of a deceased employee may recover for his
death against his employer for the benefit of everybody concerned,
including the next of kin. '

2.  DEATH—WRONGFUL EMPLOYMENT OF MINOR—RIGHT OF PARENT.—
A father eannot maintain an action against the employer of his
deceased son for\damages on account of loss of the gon’s earn-
ings, where he consented to the son’s wrongful employment in
violation of the statute.

3. MASTER AND SERVANT—NEGLIGENCE—JURY QUESTION.—In an
action against a lumber company for the death of a minor
employed in unloading logs, evidence held sufficient to take the
case to the jury.

4. MASTER AND SERVANT-—SAFE PLACE TO WORK—JURY QUESTION.-—
Whether a minor employed in unloading logs had a safe place
in which to work held for the jury, where stakes which held the
logs had been removed and the cars were put in motion, causing
a log to roll off on such minor. ’

5. DEATH—CONSCIOUS SUFFERING.—In an action for the wrongful

killing of an employee, evidence that he was “gasping and strug-
gling and groaning” thirty minutes after the accident, was suf-
ficient to take to the jury the question whether there was con-
scious suffering.

6. TRIAL—DIRECTION OF VERDICT.—It is never proper to direct a ver-
dict against the plaintiff except in cases where, conceding the
credibility of the witnesses and giving full effect to every legiti-
mate inference that may be deduced from their testimony, it is
plain that he has not made out a case sufficient in law to entitle
him to a verdict and judgment thereon. )

Appeal from Drew Circuit Court; Twrner Butler,
Judge; reversed.

D. E. Waddell and D. D. Glover, for appellant.

Henry & Harris and Williamson & Williainson, for
appellee. ‘

McHaw~gey, J. Appellant, J. J. Asheraft, brought
this suit in his own right and as administrator of the
estate of Guy Ashcraft, deceased, against the appellee to
recover damages on account of the death of Guy Asheraft,
a minor, under the age of sixteen years, who was the
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~ son of appellant, and for whose estate appellant had been
appointed administrator.

Appellant’s intestate was killed on the 19th day of
June, 1925, while in the employ of the appellee ‘as a tong
hooker in the unloading of logs from flatears brought
into appellee’s plant over the Missouri Pacific railroad
and set on the unloading track of appellee. An unload-
ing machine consists of a steam-engine, two drums, sev-
eral gears and a crane that extends out thirty feet from
the machine with a cable properly attached, is operated
by steam, and on this cable there are two hooks which
the tong hookers attach to each end of the log and then,
by an operation of the machinery, the log is lifted from
the car and deposited on the ground, or on a little car
that takes the log up into the mill, and appellant’s integ-
tate was one of the boys used by appellee in attaching
the hooks to the logs and disengaging them therefrom
when deposited on the little car, and was so engaged at
the time of his death. It was his duty to set the brakes
on the car, when the car was moved, to stop it, and he
was required to remain on the car to perform his duties,

except when he got off to unhook the tong hooks from -

the log when it was loaded on the little car to be taken
up into the mill.

Appellant alleged in his complaint that, when the
logs were loaded on the train, stakes or standards were
placed on either side of the car for the purpose of holding
the logs, and that they were piled up on the cars between
the stakes and then were wired over the top of the logs to
hold them in place. And it is further alleged ‘‘that,
when said frain of logs was brought into its mill,
the defendant company, through its agents, servants and
employees, negligently removed the standards or stakes
that fastened them together, and, after so doing, negli-
gently moved "said car from its position that it was
stopped in by the use of the steam-loader, and the
deceased, Guy Ashecraft, was negligently ordered by his
foreman to hold the car by setting the brakes when it
reached a certain place. Plaintiff alleges that the
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defendant company was negligently operating said flat-
cars with defective brakes, which it knew or, by the exer-
cise of ordinary care, could have known, and which was
unknown to the deceased. Plaintiff alleges that, when
the deceased was ordered to apply the brakes and stop
said car, the brakes on said car failed to hold, and
the deceased.was again negligently ordered to scotch it
and stop it, and deceased, in obedience to said order,
attempted to scotch the wheels of said car to stop it, and,

- when the wheels of said car struck the scotch applied by

the deceased, it caused said logs to roll off of said car
and one of which fell on the deceased,’”” from which he
died.

Damages were prayed in the sum of $10,000 for the
benefit of plaintiff, and $15,000 for deceased’s pain and
suffering. Later, appellant amended his complaint,
charging a violation of the child-labor law, cl&iming that
the deceased was under the age of sixteen years and was
allowed to work around dangerous machinery in viola-
tion of the law. Appellee demurred to the complaint and
amendment to the complaint, which was overruled, and
answered, denying all of the material allegations of the
complaint. At the conclusion of the testimony, the court,
at the request of appellee, directed the jury to return-a
verdict for appellee on the whole case, but directed a
verdict for $1 as nominal damages. Appellant objected,
excepted, and prayed an appeal to this court, which was.

, granted, and appellee prayed and was granted a cross.

appeal from the direction of the court to the jury that

plaintiff was entitled to recover nominal damages. -

The first question arising on this appeal is whether
appellant may maintain an action in his own right for
Joss of services of his minor son when he, as personal
representative of the deceased, or administrator, is suing
for the benefit of the estate. By § 1075 of C. & M.
Digest it is provided: ‘‘Every such action shall be
brought by and in the name of the personal representa-
tives of such deceased person, and, if there be no per-
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sonal representatives, then the same may be brought by
the heirs at law of such deceased person.”’

In this case the suit is brought by the father in
his own right and as the administrator of the estate. The
‘administrator can recover for the benefit of everybody
concerned, and, if the prayer in his complaint is not broad
enough to recover for the benefit of the next of kin, it
may be amended to cover same,

We have reached the conclusion in this case that the
father cannot maintain an action in his own behalf for
his damages on account of the loss of earnings of his son
for the reason that he himself consented to the employ-
‘ment of his minor son in the work in which he was
engaged, and thereby consented to the wrongful employ-
ment of such child under the age of sixteen years, if it
be said to be in violation of the statute against the
employment of minors, and he will not be allowed to
profit by his own negligence or wrongful act in such case.

Nashville Lumber Co. v. Buzbee, 100 Ark. 87, 139 8. W.-

301, 38 1. R. A. N. 8. 754; Kansas City & Texas Coal Co.
v. Gabsby, 70 Ark. 434, 66 S. W. 915. -

We have also reached the conclusion that the court
erred in taking this case from the jury and in directing
a verdict against the appellant. Appellant’s witness,

A. R. Nave, testified that, at the time of the injury to -
appellant’s intestate, they were unloading five cars; that:

they would run five cars in on the track, and, when they
would unload a half car, they would move the string of
cars up a distance ; that they would unload them by having
the boys hook the-tongs in the end of the log, pick it up
by the machinery and lift it around to where they desired
to place it.

““Q. When you had unloaded one-half of this car,
what did you do at the time to release the cars and put
them in motion? A. When I unloaded this one and a
half ear I went to pull down, pull the cars down—saves
a little work to pull them down, and then the cars started,
I just picked this log up and came on around and laid it
down and I called, ‘Hold the brake’ and they never did.
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Q. You picked up a big log on that car you were moving?
A. It was moving when I picked it up. Q. Picking
up this big log and getting it out started the cars mov-
ing? A. Yes sir, I suppose so.”’

Again the witness said that the stakes were out of -
the car when he went down there, and he discovered that
the stakes were out of the car; that he had instructed
them not to take them out.

“Q. The stakes were not in there? A. They took
them out-after I picked that up-—I couldn’t pick up the
log next to the stakes. Q. You mean to say they took .
the stakes off while the car was running? A. No sir,
they had taken them out. They had them all unloaded
except about two and a half cars. I had taken two off this
car and they had taken the stakes out.”’

It will be seen therefore that the witness knew it
was dangerous to unload the cars with the stakes out.
He was the person in charge of the unloading, operating
the unloading machine under whose immediate direction
the tong hooker boys were working, and the jury might
have concluded, had they had an opportunity to pass
upon the question, that it was negligence to proceed with
the unloading of such cars with the stakes pulled. The
witness had instructed the boys not to pull the stakes
from the.sides of the cars, and, while he does not testify
who did pull them, he testifies that he proceeded with the
unloading of the cars, knowing the stakes to be out, and
knowing that the logs might roll and cause injury to
appellant’s intestate.

The jury might have found from the evidence that,
when the witness picked up the last log before the acei-
dent, appellant’s intestate got off the car to go down -
to the little car where the log was being placed for the
purpose of unhooking the tongs, and that, while he was
getting down, the log rolled off the car and fell on top
of him because there were no stakes on the car to hold it.
The jury might also have found that it was negli-
gence on thie part of appellee for its employee to move

" the string of cars by starting them in motion with the
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unloading machine, and then calling on the boys to stop
the cars. Whether or not appellant’s intestate had a safe
place in which to work with the stakes removed from the
cars, and the cars put in motion by the steam loading
. machine, when the logs were liable to roll and cause
injury to the boys who were working thereon, was cer-
tainly a question for the jury.

But it is insisted that there can be no recovery
for the benefit of the estate because there was no evi-
dence of conscious pain and suffering.” We differ with
counsel in this contention. According to the evidence, no
one saw the accident and does not know exactly how it
happened. Appellant testified that his first information
of the accident was given to him by Mr. Longley, who
told him that Guy had been hurt. He said:

‘I stopped my work and went to where he was, and
wherr I got there he was gasping and struggling and
groaning. Q. Did they have the log off of him when you
got there? A. They had taken the log off and had laid him

. back and he was lying on his back, gasping and struggling.

From the time it happened until T got there it must have
been twenty or twenty-five minutes, from the time they
could get the doctor and for us to get there. Q. How
long did he live after you got there? A. Five minutes;
he lived from the time he was hurt probably thirty min-
utes. Q. He had been takeén.out from under the log and
laid out to the side and was gasping and groaning when
~ you got there, at the time yon got there? A. Yes sir.”

John Ashcraft, Jr., brother of deceased, said that
he arrived at the scene of the accident shortly after the
doctor got there, and that his brother was living at the
time, and he saw him gasp for breath three or four times
after he got there, and some blood came out of his mouth,
but none out of his ears.

While the testimony is very meager as to whether
the deceased suffered any conscious pain and suffering,
vet, when it is viewed in the light most favorable to appel-
lant and giving it its strongest probative force in his

" favor, we cannot say as a matter of law that the deceased -
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immediately became wholly unconscions and remained so
until death. It was a question for the jury, and should
have been submitted under appropriate instructions.

In the case of St. Lowis-San Francisco Rd. Co. v.
Pearson, 170 Ark. 842, 281 S. W. 910, this court said:
““The court is never justified in directing a verdict exeept
in cases where, conceding the credibility of the witnesses,
and giving full effect to every legitimate inference that
may be deduced from their testimony, it is plain that the
party has not made out a ease sufficient in law to entitle
him to a verdict and judgment thereon.”

In the Pearson case, thé deceased lived only about
ten minutes after the accident. The testimony showed
that there were some signs of life, that he was gasping for
breath but could not speak, and on this point the court
said: ‘It is true that the length of time was short, but,

* when the testimony is considered in the light most favor-

able to plaintiff, it cannot be said that it was not legally
sufficient nupon which to predicate an instruction on con-
scious pain and suffering.”” Stamps v. St. Louis 1. M.
& Sou. Ry. Co., 84-Ark. 241,104 S. W. 1114. .

For the error indicated- the judgment will be
reversed, and the cause remanded for a new frial.




