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H. Rouw COMPANY V. ST. LOUIS-SAN FRANCISCO - 

RAILWAY COMPANY. 

Opinion delivered February 14, 1927. 
CARRIERS—BURDEN OF PROOF OF NEGLIGENCE.—In a suit against a 
carrier for damage negligently caused to a shipment of straw-
berries, the shipper has the burden of proving the carrier's negli-
gence, but a prima facie case is established by evidence that the 
strawberries were delivered to the carrier in good condition and 
were delivered by the latter to the consignee in bad condition. 

2. CARRIERS—NEGLIGENCE IN SHIPMENT—INSTRUCTION.—In an action 
by a shipper against a railroad for damages to a shipment in •
transportation, an instruction which placed on the shipper the 
burden of proving the railroad's failure to exercise ordinary care 
in keeping a car properly refrigerated, instead of requiring merely 
proof of delivery to the railroad in good condition and to the 
consignee in bad condition, held prejudicial error. 

3. CARRIERS—NOTICE OF DAMAGE TO SHIPMENT-1VAIVER.—In an action 
by a shipper against a carrier for damages to a shipment, where 
plaintiff's attorney at the trial asked if the railroad raised "any 
question about us making demand for payment of this claim," and 
defendant's attorney answered in the negative, the defendant will 
be held to have waived compliance with a provision of the contract 
of shipment making notice of damages a condition precedent to 
recovery.

• 
Appeal from Crawford Circuit "Couit ; James Coeh-

ran„Tudge; reversed. 
STATEMENT-OF FXCTS:- -- 

The H. Rouw Company brought this suit against the 
St. Louis-San Francisco Railway Company to recoVer 
damages. in the sum of $420 for damage to an interstate 
shipment of strawberries.
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According to the evidence for the plaintiff, on May 
21, 1924, it shipped a car of strawberries over the defend-
ant's line of- railroad from Lowell, Arkansas, to 
Minneapolis, Minnesota. 'On the bill of lading appears the 
following notation : "From the H. Rouw. Company, the 
property described below in apparent good order, except 
as noted." The berries were bought by •the plaintiff, 
from growers in the neighborhood, for shipment. They 
were inspected before they were loaded in the-car, and 
were good, firm berries, graded as No. 1. They were 
ripe, smooth and clean. The car of berries was received 
by the consignee at St. Paul, Minnesota, on May 26, 1924. 
The car contained 420 crates, and there was considerable 
decay in them. Other evidence for the plaintiff tended 
to show that the berries, if properly iced and refriger-
ated, should have arrived in sound condition. It was 
also shown that the berries were damaged in'the amount 
sued for. 

According to the evidence for the defendant, the car 
in which the berries were shipped was properly iced 
when the berries were loaded in the car, and the car was 
kept properly refrigerated until it reached its destina-
tion and was delivered to the consignee. 

• There was a verdict and judgment for the defendant, 
and the plaintiff 'has duly prosecuted an appeal to this 
court. 

•C. M. Wofford, for appellant. 
.E. T. Miller and Warner, Hardin (.6 Warner, for 

appellee. 
HART, C. J. It is earnestly insisted by the plaintiff 

that the • court erred in giving instruction No. "7, which 
is as follows:	• 

"The court charges you that, before the plaintiff 
can recover herein, it must show by a preponderance of 
the testimony that the said berries were in good con-
dition for shipment at the time they were delivered to 
the defendant, and that said defendant failed to exer-
cise ordinary care to ice said car, while the same was in 
transit, at regular icing stations along the line of railroad
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over which said car was transported, and to keep the 
vents and drain-pipes open, and, further, that defendant 
negligently failed to furnish a car that would properly 
reTrigerate, and negligently failed to transport said car 
from Lowell, Arkansas, to its destination within a reason-
able time after said car was delivered to the defendant 
for shipment, and that said alleged negligent acts were 
the proximate cause of the damage, if any, to said ber-
ries; and, if plaintiff fails to establish these facts by a 
preponderance of the testimony, then it will be your duty 
to find for the defendant." 

The burden of establishing the carrier's negligence 
was upon the plaintiff. When it introduced evidence to 
show the delivery of the shipment of berries to the carrier 
at Lowell, Arkansas, in good condition, and its delivery 
to the consignee at Minneapolis, Minnesota, in bad con-
dition, such evidence made out a prima facie case of 
negligence. C. R. I. & P. Ry. Co. v. Walker, 147 Ark. 109, 
227 S. W. 12; Mo. Pac. Rd. Co. v. Bell, 163 Ark. 284, 259 S. 
W. 745 ; Mo. Pae. Rd. Co. v. Wellborn & Walls, 170 Ark. 
469, 280 S. W. 18; and C. & 0. R. Thompson Mfg. Co., 270 
U. S. 416, 46 S. C. 318, 70 L. ed. 659. In the application of 
the principle of law, instruction No: 7 was wrong and neces-
sarily prejudicial to the plaintiff, because it placed upon 
it the burden of showing that the defendant failed to exer-
cise ordinary care in keeping the car in which the berries 
were shipped properly refrigerated during transit. 

. Counsel for the defendant claim that the instruc-
tion was not erroneous because of a clause in the con-
tract of shipment which provided that, if loss or damage 
to the berries was claimed to have occurred in transit 
by the negligence of the defendant, a notice to this effect 
should be required as a condition precedent to recovery, 
and that the plaintiff did not prove compliance with this 
provision of the contract. As bearing on this point, we 
quote from the record the following: 

“Mr. Wofford : You don't- raise any question about 
us -Making demand for payment of this claim ? Mr. 
Hardin : No sir. We don't deny that."


