ARK.] AMERICAN InsURaNcE ComPaNY v. RECTOR. 767

Under these authorities, an action for damages for
the breach of the contract sued on cannot he maintained.
As we have already seen, the contract for the sale of the
land was an oral one, and no part of the purchase money
was paid, and novaluable improvements were made under
the contract. The only reliance of the plaintiff as a basis
for his action is that the defendant took possession of the
land under the oral contract; and, as we have just seen,
this was not sufficient to entitle him to maintain an
action at law for damages for breach of the contract.

It follows that the judgment must be reversed; and,
_inasmuch as the cause of action seems to have been fully
developed, the complaint of the plaintiff will be dismissed
here.
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1. INSURANCE—FIRE POLICY—POSSESSION OF OWNER.—In an action
on a fire insurance policy containing a clause voiding the policy
for a change in possession of the property, an instructionethat if

. insured’s brother occupied the property as insured’s tenant the
policy was void, but if he occupied it as insured’s agent the policy
was not avoided, held correct. _ ]

2. INSURANCE—FIRE POLICY—CHANGE OF POSSESSION.—Evidence, in
"a suit on a fire insurance policy, held to show that insured’s
temporary arrangement for his brother to livé in his house did
not constitute such a change of possession as to avoid the pol-
icy, under a.clause forbidding a change in title, possession or
interest, where the right of possession remained in insured, and
he left part of his household goods in his brother’s charge.

3. INSURANCE—FIRE LOSS—FAILURE TO MAKE PROOF.—Insured’s fail-
ure to make proof of a total loss of his residence within the time
specified for making proof thereof under 'the policy held not to
" defeat a'recovery under the fire policy, where the evidence estab-
lished that insured reported his loss promptly to the insurer’s
agent who made report to insurer, since, under Crawford &
Moses’ Dig., § 6147, a total loss is considered liquidated damages.

4. INSURANCE—WAIVER OF PROOF OF LOSS.—If an authorized agent,
within the time  specified for making proof of loss under the
policy, enters into negotiations for the ad]ustment of the loss,
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or otherwise treats this requirement of the policy as having been
complied with or as waived, the insurer cannot thereafter defend
upon the ground that a proof of loss was not furnished.

5. INSURANCE—SUFFICIENCY OF PROOF OF LOSS.—If, within the time
when proof of loss can be made, the insured furnishes such infor-
mation in regard,to the loss as is apparently sufficient to meet
the insurer’s requirements in this respect, the insurer cannot,

- after the time for making proof of loss, be heard to say that the
proof furnished was insufficient.

" Appeal from Yell Circuit Court, Dardanelle District;

J. T. Bullock, Judge ; affirmed.

W. B. Rutherford, for appellant.

J. W. Wailson, for appellee. .

Swmrre, J. On November 6, 1922, the appellant insur-
ance company issued to appellee a fire insurance policy
for a three-year period on his farm residence for $700,
with additional insurance of $300 on the household fur-
niture, ete. On March 7, 1925, the house was destroyed
by fire, but the contents were saved by the caretaker. The
house was totally destroyed, and this suit was brought
" to collect the insurance thereon. The insurance company
defended upon the grounds that there had been a change
of pdssession which avoided the policy, and that the
insured had not made proof of loss as required by the
policy. Liability was denied upon both grounds. The
trial resulted in a verdict for the insured for $700, with
a penalty of 12 per cent. and an attorney’s fee of $100,
and from the judgment therefor is this appeal.

Appellee, the insured, was a married man at the time
* the policy was issued, and his wife lived with him in the
insured property, but she abandoned him. Their separa-
tion had been impending for some time, and a brother of
appellee had unsuccessfully-attempted to effect a recon-
ciliation. As appellee expressed it, he and his wife
‘‘divided,’’ and it appears to have beéen agreed that he
should haul her effects from their residence to the place
to which she had decided to remove. Pursuant to this
arrangement, appellee’s brother, who was a tenant on
the farm where the insured residence was located, moved
into the insured property, and appellee’s wife moved out
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the following day. Appellee testified that his brother
moved in in order that he might take care of the prop-
erty. His brother had been living in another house on
the farm, which he vacated, and was placed in the
insured house as a caretaker, and no increased rent was
charged against his- brother.

Appellee testified that, immediately after his wife
left him, he secured employment to drive a team, and, to
enable him to make two trips each day, he stayed in
Dardanelle, instead of his own home, but that he left
his personal effects at home and retained a furnished
room there, and returned home every Saturday night.
Appellee secured a divorce, on some ground not stated,
and married again, and, after his second marriage,
resided in Dardanelle, but he testified that he did this
because it made him more accessible to his work, and
that he intended at all times to return to his home—the
insured property—when his employment terminated, but
the house burned before that time, and that, even after °
his second marriage, he only removed from the house a
feather-bed and some pillows.

The policy sued on_contained the followmg prov1s1on
“If any. change takes place in the title, possession or
interest of the assured in the above mentioned property,
* * *'then * * * this policy shall be null and void.””

It is insisted that there was a violation of this pro--
vision, and that the policy was invalidated on "that
account.

Upon this feature of the case the court charged the
‘jury as follows: “Now, if Rector’s brother went into
that property as Rector’s tenant and oocupled it as his
tenant, the court tells you that the pohcy is void, because
it is in violation of that clause that requires him to main-
tain his residence and ownership, and the possession
would be changed from that of the.original owner to-that
of a tenant. The court tells .you further that, if his
brother went in there as his agent and maintained. his
residence in that building as Rector’s agent and not as
his tenant, then the pohcy is not void on that account
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* * *if he maintained his possession hy either remaining
there himself or keeping some oné¢ there for him, taking
care of his property for him, the court tells you that e
did not change his possession. * **?’

It is insisted that this 1nstruct10n is not only abstract
as applied to the facts of this case, but is an incorrect
mterpretatlon of the stlpulatlon of the pohcy quoted
above in any case.

We do not think either objection to the 1nstruct10n
is well taken. In addition to'the facts stated above, appel-
lee testified that he told Mr. George, the agent who wrote
the policy, that he was staying temporarily in Dar-
danelle, and that his brother was in charge of the insured
property for him, and that George told him that this
would not invalidate the policy. George denied having
this conversation. Appellee testified that he had not put
his brother in charge for any definite time, and that he
retained the right to reenter and take possession at any
° time, and that it was his intention always to reoccupy the
property when his employment terminated. That the

house which his brother vacated when he removed into
. the insured property remained vacant, so that his brother
could move back into it when told to do so, and his brother
did return to that house when the insured house burned.
He did not charge his brother any rent, and he kept a
portion of his effects in the insured property at all times,
and had the right to retake possession on demand.
Appellee further testified, as stated, that he had advised
the agent, George, of his temporary removal from the
. -property, and that George said that this fact-would-not
affect the insurance. If this be true—and the jury evi-
dently credited the testimony—the jury was warranted in
finding that the agent did not regard the circumstance as
heing a change of possession. The agent made no attempt
to cancel the policy, and, if there was a change of pos-
session, the question might have been raised whether this
provision of the policy had been waived; but that issue
was not submitted to the jury. The question of faet sub-
mitted was whether there had been a change of possession.
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We are of the opinion that the testimony warranted
the finding that the temporary arrangement recited did
not constitute a change of possession. Not only did the
right of possession remain in appellee, but he left a por-
tton of his household goods in the house in charge of 4
caretaker. - : '

In the case of Planters’ Mutual Ins. Assn. v. Dew-
berry, 69 Ark. 295, 62 S. W. 1047, 86 Am. St. 195, the
policy sued on contained the stipulation that if <“* * * any
change takes place in the title, occupation or possession
* % %7 of the.insured property, the policy should
be void. The owner of the property leased it to one
Haile for a year, and gave Haile possession thereof,
and moved away from the premises, which remained
in the exclusive possession of Haile until the house was
destroyed by fire. The court held that there had been
a change of possession and occupanéy and that the policy
had been thereby invalidated. A

- It may be said that the policy there sued on con-
tained a stipulation against a change either of occu-
“pancy or possession, and that there was a change both of
occupancy and possession, as the owner relinquished the
right of ocecupancy and pogsession to another for a'definite”
time, and, as the opinion recites, Haile was occupying the
house exclusively at the time of the fire. . _

Here the stipulation is only against a change of pos-
session. One might be in possession of property which
he did not-occupy, dnd one might give another the right
to occupy which would deprive the owner of his right of

- possession, at least for the period of time that the right
of occupancy exists. - But this is. the question which the
instruction quoted submitted to the jury. TUnder the,
instruetion the jury was told to find for the defendant
insurance company if it were found that the occupant was
not in possession for.the owner.. . The court directed the
jury to find for the insurance company if it were found
that appellee’s brother was in possession as tenant,
although the tenancy was at will, but to find for the plain- -
tiff if it were found that appellee’s brother was in pos-
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session as a mere caretaker. It thus appears that the
court did not submit to the jury the question whether the
insurance company had waived the st1pu1at10n against
change of possess1on through the notice given its agent
by appellee. :

In the case of Queen of Arkansas Ins. Co. v. Pendola,
94 Ark. 594, 128 S. W. 559, the policy sued on contained a
provision invalidating it if there were a change of occu-
pancy or possession, and Justice BaTTLg, speaking for the
court, said: ‘“An insurance company has the right to
determine what property it will insure, and to make its
11ab1hty for such insurance dependent on the occupant.
This is a matter of contract. The insured has the right
to determine what insurance he will accept; and, when he
enters into a contract with the insurance company in.
which the property insured is specified, and the insur-
ance is made to depend upon the change of occupancy, he
is bound by the contract, and he cannot change the occu-
pancy of the property contrary to the terms of the policy
and hold the insurer liable. He cannot change the con-
tract. This is necessary for the protection of the-
insurer.’

) It is not our intention to impair the dootrlne of that
case, but we do hold that there was no such change of
possession as to render the policy here sued on void
under the provision set out above, where the jury has
found, under evidence sufficient to support the finding,
thaf the owner did not surrender his possession and right
to occupy, but had only turned the property over to a
caretaker during his temporary absence.

In volume 2 Cooley’s Briefs on the Law of Insur—
ance, pagé 1723, it is said: ‘‘However, it is often difficult
to determine What constitutes a change of possession
within the meaning of a policy. In Rumsey v. Phoenix Ins.
Co. (C. C.), 1 Fed. 396, 2 Fed. 429, it is said that the
change of possession contemplated by a provision of this
kind is something more than a change of occupation. It
is a change effected ‘by legal process, judicial decree,

_voluntary transfer, or conveyance’; one which refers to

~
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insured’s possessory right, and not tohisoccupancy of the
premises. The temporary absence of the insured, leav-
ing the premises in the charge of an agent who occupies
them, is not such a change of possession as will termi-
nate the policy (Shearman v. Niagara Fire Ins. Co., 46 N.
©Y. 526, 7. Am. Rep. 380; s. c. 2 Sweeny, 470, 40 How. Prac.
393). Nor is it a change of pdssession to admit another
into actual possession under a parol license for the single
purpose of making repairs (Alkan v. New Hampshire Ins.
- Co., 53 Wis. 136, 10 N. W. 91). On the theory that the
change -of possession contemplated by a policy is some-
- thing more than a mere change of occupancy, it was held
in Rumsey v. Phoeniz Ins. Co. (C. C.) 1. Fed. 396, 2 Fed.
429, that a lease of the premises and occupancy by the
tenant was not a violation of the policy. A contrary rule,
.1s, however, asserted in Wenzel v. Cammercial Ins. Co.,
67 Cal. 438, 7 Pac. 817,.and in Planters’ Mutual Ins.
.Assn. v. Dewberry, 69 Ark. 295, 62 S. W. 1047, 86 Am. St.
.Rep. 195, it was said that a lease of the premises vitiated
~ the policy. But it is to be noted that the holding in the
Wenzel case was overruled by implication in Smath v.
. Phoeniz Ins. Co., 91 Cal. 323, 27 Pac. 738, 13 L. R. A. 475,
25 Am. St. Rep. 191, and that the condition involved in
the Dewberry case was against change of ‘occupancy or
possession’.”’

‘We conclude therefore that there was no error in the-
instruction set out, and that the testimony is legally suf-
ficient to support the finding that there was no change
of possession. .

Upon the question of the faﬂure to make proof of
loss, but little need be said. ‘The undisputed testimony
.shows that on the day after the fire appellee wrote the
company, advising that the house had burned, and that.
" he personally notified Mr. George, and asked him about -
the proof of loss, and appellee - testlﬁed that George stated
he would attend to this.

George admitted that he made a report of the loss to
‘the company on one of the blanks furnished by the com-
pany for that purpose and thls report was based upon
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what appellee had told him. There was no contention
that any information was desired which appellee failed
‘to furnish. Appellee testified that George offered him
$350, or one-half the policy, in settlement of the claim,
and advised him not to sue if he was not willing to accept
that amount. George admitted that he was authorized
by the company to adjust the claim, and that he did not
prosecute the settlement because appellee refused to sign
a non-waiver agreement. '

By § 6147, C. & M. Digest, it is provided that ‘‘a fire
insurance policy, in case of a total loss by fire of the
property insured, shall be held and considered a liqui-
dated demand against the company taking such risk for
the full amount stated in such policy, or the full amount
upon which the company charges, collects or receives a
premium; provided, the provisions of this article shall
not apply to personal property.”’ -

The insured building was totally destroyed by fire.
Appellee reported the loss promptly, and had several
conversations with Mr. George about the proof of loss,
and Georgeé told him, within the time when proof of loss
could be made, that he (George) would make a report,
and that he did so, and George admitted that he did make
a report on a blank provided by the company for that pur-
pose, and that included in this report was a statement
~ about appellee removing from the property, and that, in
response to his letter to the company inclosing this
report, the company wrote him to take up the matter of
adjustment of the loss, provided appellee would sign a
non-waiver agreement, but, as the agreement was not
signed, he did not attempt to make a settlement.

In the case of National Union PFire Ins. Co. v.
- Wright, 163 Ark. 42, it was said that, ‘‘if an authorized
agent, within the time specified for making proof of loss’
under the policy, enters into negotiations for the adjust-
" ment of the loss, or otherwise treats this requirement of
the policy as having been complied with, or as waived,
then the company cannot thereafter defend upon the
ground that a proof of loss was not furnished’’ (citing
cases). :



