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Under the circumstances of this case, it is evident
that the City National Bank charged the amount of the
draft to the account of Conneway in the hurry of the:
day, which was caused by the accumulation of business
on account of the two previous days being holidays, and
that there was no intention to treat the transaction as

- completed until the close of the day’s business.

The postal card was_ not intended to be an absolute
acceptance, but was only intended by the bank to be a
card advising the Citizens’ Bank of Pettigrew that the
draft had been received. No loss was suffered by the
Citizens’ Bank of Pettigrew on account of the trans-
action. o '

The result of our views is that the City National
Bank never intended to treat the transaction as a com-
pleted one and that it had a right to correct the mistake
when it discovered, on the same day, that Conneway had -
no funds in the bank with which to meet the draft. The
Citizens’ Bank of Pettigrew, having been promptly
notified and having suffered no loss on account of the
mistake, is in no position to claim that the facts of this
case did not bring it within the exception that the accept-
ance was made under a mistake of fact. It follows that
the decree must be reversed, and, inasmuch as the case
of -the plaintiff seems to have been fully developed, its

~ cause of action will be dismissed here.

RainwaTER v. FEDERAL RESERVE Bavk or St. Louls
(LirtLE Rock BravcH).

Opinion delivered January 24, 1927.

1. BANKS AND BANKING—AUTHORITY TO SUE BANK COMMISSIONER.—
A bank which has been constituted the agent-of certain drafts
and was the legal holder thereof was authorized to sue the State
Bank Commissioner in charge of an insolvent bank, which had-
collected the drafts, to have claims therefor allowed as preferred, |
where drafts sent in remitting such collections were not honored.
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2. BANKS AND BANKING—INSOLVENCY—PREFERENCE.—The claim of
the Federal Reserve Bank against the Bank Commissioner in
charge of a bank which made collections for claimant and had funds
sufficient to honor drafts sent as remittance of collections, which
were not paid, owing to the bank being closed, held a preferred
claim, since the collecting bank was.the claimant’s agent and held
the money collected in trust.’

3. BANKS AND BANKING—REMITTANCE IN EXCHANGE.—A bank mak-
ing collections for the Federal Reserve: Bank may remit in
exchange, instead of in money, in view of the large amount of col-
lections made by the Federal Reserve Banks.

4. BANKS AND BANKING—COLLECTIONS—NEGLIGENCE.~It is not neg-
ligence for banks receiving for collection checks or drafts payable
in another city to send them for collection to the bank on which
- they were drawn, in view of Acts 1921, p. 914, § 14.

Appeal from Franklin Chancery Court, Ozark Dis-
trict; J. V. Bourland, Chancellor; affirmed.

Hqill & Fitzhuﬂa, for appellant.
James G. McConkey, for appellee.

Smira, J. The Little Rock Branch of the Federal
Reserve Bank of St. Louis, hereinafter referred to as the
Reserve Bank, filed a complaint which contained the fol-
lowing allegations: The Reserve Bank is a corporation
created by an act of Congress approved December 23,
1913, popularly known as the Federal Reserve Act, and_
among its functions is the collection of all items payable
in its district when received from member banks and
other Federal Reserve banks. The People’s Bank of
Ozark, Arkansas, is a corporation created under the laws
of Arkansas, and was engaged in the banking business
at Ozark, Arkansas. Under the Federal Reserve Act-all
national banks are required to become member banks of
the Federal Reserve system, and all State banks and
trust companies which are eligible may become members,
and all member banks are required to clear at par items
drawn on or payable at their respective banks. Nonmem-
ber banks voluntarily agreeing to do so are permitted to
enter into an agreement with the Federal Reserve Bank
to clear at par all items drawn on or payable at such
nonmember banks when sent direct to them. '
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The People’s Bank was not a member of the Federal
"Reserve System, but was a party to-an arrangement
-existing between nonmember' banks and the Federal
Reserve Bank and branches, whereby the Federal
Reserve Bank of St. Liouis agreed that, through its Little
Rock Branch, it would send through the United States
mail direct to the People’s Bank and other nonmember
banks, as the Federal Reserve Bank’s agent, for collec-
tion and remittance, all items drawn on or payable at
such nonmember banks, and that remittances for collec-
. tions could be made either by the shipment of money
at the expense of the Federal Reserve Bank or by
exchange acceptable to the Federal Reserve Bank. It
was a part of the agreement on the part of the People’s
Bank (and other nonmember” banks) that it would, as
agent of the Reserve Bank, present such items as were
drawn on it to itself for collection, and, if the drawer
had sufficient funds on hand to entitle the payment of
the draft, to pay it to itself as collection agent of the
Reserve Bank, and immediately remit the funds so col-
lected, and in the case of the People’s Bank the agree-
ment was that the remittance should be made to the Little
Rock Branch, either by shipment of money or by furnish-
ing satisfactory exchange, and would cause to be pro- -
tested and returned all items it was not willing to pay or
could not collect. ‘
-The arrangement recited had been in operation for
some time, when, on January 20, 1926, the Reserve Bank
forwarded to the People’s Bank, indorsed ‘‘ For collection
and remittance,’’ its certain cash letter containing items
aggregating $2,569.71. The People’s Bank collected
$2,502.46 worth of these items, and, on January 21,1926,
forwarded to the Reserve Bank its draft drawn on the
Bankers’ Trust Company of Little Rock for the amount
collected. | On January 21, 1926, the Reserve Bank for-
warded to the People’s Bank, indorsed ‘‘For collection
- and remittance,’” a cash letter containing items aggregat-
ing $2,503.51, of which the People’s Bank collected
$2,458.76, and, on January 22, 1926, forwarded to the
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Reserve Bank its draft for the amount of the collection
on the Grand National Bank of St. Louis, Missouri. In
each case the uncollected items were also returned.

The Reserve Bank, upon receipt of the respective
remittance drafts, duly presented the same to the
Bankers’ Trust Company of Little Rock and the Grand
National Bank of St. Louis for payment, and payment
was refused and the drafts protested. In the meantime
the People’s Bank had been closed by order. of the State
Banking Department and placed in 1ts hands for
liquidation.

‘At the time these items were collected by the
People’s Bank, the drawers and makers thereof had on
deposit with the People’s Bank funds sufficient to pay
them, and the People’s Bank had sufficient funds in its
vanlt and with solvent correspondents to have paid the
items, although the account of the People’s Bank with
the Grand National Bank was at the time overdrawn.

After the Bank Commissioner had reconciled the vari-
ous correspondent bank balances as of the date of clos-
_ing on January 22, 1926, the date on which the Commis-

sioner took charge of the People’s Bank, it was found
that the true amount of balances due from all banks
amounted to $7,738.99, and- that the cash in the vault of
-the People’s Bank amounted to $8,155.59. At no time
between the collection of the items contained in the cash
letters referred to and the time the liquidating -agent
"took charge had the cash in the People’s Bank been less
than $8,155.59, nor the balances with solvent correspond-
ents been less than $7,738.99. The total assets of the
People’s Bank ‘at the date of closing amounted to
$197,374.37. Its liabilities were not shown.

The Reserve Bank, acting on the request of and as
the agent for its 1mmed1ate indorsers and the owners of
the respectwe items, filed a claim with the Bank Commis-
sioner, in the manner required by law, and prayed that
the claim so filed be allowed as a preferred claim. The
claim was approved by the Bank Commissioner as a
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common clalm, leaving the court to determine Whether
the claim is a preferential one.

It was stipulated that the facts as recited in the com-
plaint were true, and, in addition, it was further stipu-
lated that the items i-nvolved in the cash letters referred
to in the complaint were items drawn on or payable at
the People’s Bank, and were collected by charging the
accounts of thg makers, and that there were no bills of
‘lading or similar mstruments accompanying any of the
items.

Upon the facts so stipulated to be true, it was prayed
that the court decree that the claim of the Reserve Bank
is entitled to a preference and the Bank Commissioner be
directed to allow it as such. The court granted the relief
prayed, and the Bank Commissioner has appealed.

It is first insisted that the Reserve Bank was with--
out authority to sue, for the reason that a statute of this
State requires that every action must be prosecuted in
the name of the real party in interest (§ 1089, C. & M.
Digest), except as provided in certain other sections
which, it is insisted, do not apply. We think, however,
that the Reserve Bank had the right to'sue. The Reserve
Bank had been constituted the agent of the owners, and
was the legal holder of the various items, all of which had
been accepted and an abortive attempt had been made to
pay. The agency was not discharged until the purposé of
the agency had been accomplished, which was to make the
collections and to remit the proceeds. :

Section 1092, C. & M. Digest, provides that:

“An executor administrator, guardlan trustee of an
express trust, a person with whom or in whose name, a

.contract is made for. the benefit of another, or the State,
or any officer thereof, or any person expressly authorized
by the statute to do so, may bring an action without join- -
ing with him the person for whose beneﬁt it is pros-
ecuted.”’

We think the relation of the Reserve Bank to ‘the
items sued on is such, under the facts stated, as to make
the statute quoted apphcable The owners of the respec-
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tive items cannot recover from the drawers direct, for
the reason that the People’s Bank has collected the
amounts thereof from the drawers and has charged to
them their canceled checks, duly marked ‘‘Paid.”” Loth
v. Mothner, 53 Ark. 116, 13 S. W. 594. Nor can
the owners of these claims, after their allowance by
the Bank Commissioner, maintain suit thereon, for they
have expressly authorized this suit to be filed by the
Reserve Bank for their benefit.

In the case of Second National Bank of Baltimore v.
Bank of Alma, 99 Ark. 386, 138 S. W. 472, the facts were
that the Judge Machine Company deposited to its account
with the Second National Bank of Baltimore a draft with -
bill of lading attached on the Alma Canning Company.
The Baltimore bank sent the draft with the bill of lading
attached to the Bank of Alma for collection, which last-

~ named bank surrendered the bill of lading without col-

lecting the draft. The Baltimore bank brought suit
against the Bank of Alma for the face value of the draft,
and, among other defenses, it was insisted that ithe
Baltimore bank had no capacity to sue. It was there
said :

“It (the Baltimore bank) had the right to sue
in its own name for any default of the defendant (the
Bank of Alma) by reason of which any liability was
incurred by it to the Judge Machine Company, and it
also had the right to institute suit against the defendant
for any loss which it caused by reason of a breach of
duty committed by it in collecting the draft, because
the title thereof had been actually transferred to it,
although for collection, by the Judge Machine Company.’’

Upon the question of the right to preference, respec- |
tive counsel have filed elaborate briefs, which review
nmany authorities. It may be said that these authorities
are in hopeless conflict, and it is impossible to reconcile
them. We do not review these cases because, in the case
of Darragh Co. v. Goodman, 124 Ark. 532, 187 S. W. 673,
we announced the principles which are controlling here.

" Two cases were involved in that appeal, but, as they pre-
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sented the same legal questions, they were disposed of as
a single case. It will suffice therefore to state the facts
in a single one of them.

The First National Bank of Atchison, Kansas, sent
drafts with bills of lading attached on Darragh Company .
of Little Rock to the State National Bank for collection. -
This bank, of which Darragh Company was a customer,
presented the drafts on June 15, 1914, and they were
paid by that company’s checks on the collecting bank,
which charged the checks against the account of the payer,
and sent its drafts on the National Bank of Commerce
of St. Louis to cover the collection. Immediately upon
_ receipt of the exchange the Kansas bank forwarded it to

St. Louis for collection, but, before it reached there, the
State National Bank had suspended business, and pay-
ment of the draft was refused by the St. Lou1s bank
because of the failure of the drawer.

During the day, and before the close of busmess on
June 15, 1914, the State National Bank had on hand over
$32,000 in cash, and when it closed its doors it had $7,000
in cash, which went into the hands of. the receiver who
took charge of the assets of the bank. This sum was

- the lowest amount of cash the defunct bank had on hand
at any time after the collection of the drafts. The chan-
cery court held that the. collection constituted a trust
fund, and ordered it paid out of the cash going into the
hands of the receiver, to the exclusion of the general
creditors of the bank.

It was contended there, as it is here, that the trans-
action detailed created only the relation of debtor and
creditor, and that the collection did not become a trust
fund because the funds of the bank were not augmented.
It was insisted that the Federal courts had so held, and
that we should follow the decisions of the Federal courts
so holding. These contentions were not sustamed and in
the opinion holding to the contrary’'it was said that while

- a general deposit of money in a bank passes the title

immediately to the bank and establishes the relation of
debtor and creditor between the bank and the depositor,
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yet, where a bank receives a draft for collection merely,
. it is the agent of the' remitter, drawer or forwarding
bank, and takes no title to the paper, or the proceeds
when collected, but holds the same in trust-for the pur-
pose of remitting it. A
It was there recited that the drafts were sent for
collection only and with the expectation that the pro-
ceeds of the collection should be remitted immediately
upon the receipt thereof by the collecting bank, and that
there was nothing to indicate that the parties intended
that the drafts, or the proceeds, should not remain the
property of the owner, and that, such being the case,
the proceeds of the collection did not become the prop-
erty of the collecting bank nor establish the. relation of
debtor and creditor for the amount thereof between it

" . and the drawer bank, but that the relation created was

that of principal and agent, and that the agency could:
be dis¢harged only by remitting to the principal the
collection made, and that, the agent bank having failed
before the payment of its check on the presentation
thereof in due course of business for payment, the drawer
was entitled to the proceeds of the collected draft out of
the defunct bank’s cash going into the hands of the
receiver, in preference to the general creditors.

It will be remembered that it appears from the
agreed statement of facts-and the stipulation filed herein
that the items were forwarded to the People’s Bank
““for collection and remittance’’ of the proceeds col-
lected; that the drawers of the items here involved had
sufficient balances with the People’s Bank to authorize
the items to be charged to the account of the respective
~ drawers, and this was done, thus paying them, and that,
at the time these-charges were made, the People’s Bank
had sufficient funds available to honor the drafts, and
that sufficient of its funds went into the hands of the
Bank Commissioner, as receiver, to pay them, and that
at no time between the collection and the time the Bank
Commissioner took charge of the People’s Bank were its
funds less than the items mvolved
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The case of Federal Reserve Bawk of St. Louis v.
Millspaugh, 282 S. W. 706, arose out of an agreed state-
ment of-facts which does not differ in any material
respect from the facts in the instant case, and the
Supreme Court of Missouri held that the Reserve Bank
was entitled to have. its claim against the defunct bank
paid as a preferential one, for the reason that the
receiver took the funds of the defunct bank impressed
with a trust. In so holding the court cited as authority
" therefor our case of Darragh v. Goodman, supra.

Other courts, in announcing the same conclusion
" under similar facts, which have cited the case of Darragh
v. Goodman as authority for so holding, are: In Re
Messenger v. Carroll Savings & Trust Co., 193 Towa 608,
187 N. W. 545; Goodyear Tire & Rubber Co. v. Hanover
State Bank, 109 Kans. 772, 204 Pac. 992; Kesl v. Hanover
State Bank, 109 Kans. 776, 204 Pac. 994 ; Federal Reserve
Bank of Richmond v. Peters, 139 Va. 45, 123 S. E. 379;
Federal Reserve Bank of Richmond v. Bohanan, 141 Va.
285, 127 S. K. 161; Federal Reserve Bank of St. Louis
v. Quigley (Mo. App.) 284 S. W. 164; Bank of Poplar
Bluff v. Millspaugh (Mo. App.), 275 S. W. 579; Hawaiian
Pineapple Co., Lid.,v. Brown, 69 Mont. 140,220 Pac.1114;;
In Re City Bank of Dowagiac, 186 Fed. 250 (S. D.).

It is insisted for the reversal of the decree of the
court below that it was an act of negligence on the part
of the Reserve Bank to constitute as its agent for the
collection of the items the People’s Bank, the bank upon
“which they were drawn, and that authority was.only con-
ferred to collect and remit for those items in money, and
not in exchange.

* In the Darragh case the remlttance for the collec-
. tion was made in exchange and not in cash, and on that -
feature of the case-the court, after stating that it is
uniformly held that an agent havmg for collection obhga—
tions due to his principal can receive only money in.pay-
ment, unless otherwise directed, and that this principle
apphed to banks holding drafts for collection, said:
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““The payment by the drawee of the draft of the
amount thereof by the delivery of its check therefor
agalnst his account in the collecting bank, and the charg-
ing of the amount against his account, constituted, to all
Intents and purposes, a payment in cash of the drafts, the
check being merely the vehicle of transfer of the cash.”

Continuing the discussion of this feature of the case,
it was said: ““Certainly there is no necessity for the
drawee of the drafts to take its check to its bank,. the
collector, and present it and receive the money and hand
. it back to the bank in payment of the draft.” '

It is stated in one of the briefs, and conceded to be.
true in the other, that the 1925 report of .the Federal
Reserve board’s statistical department shows that the
 Federal Reserve banks collect on an average each month -
' approxnnately 65,000,000 items, amounting to $20,500,-
- 000,000, in items. drawn on or payable at 26,000 different
banks and trust companies. If i is quite apparent there-
fore that, if all remittances were required in cash, the
entire volume of the currency would not suffice, even
though all of it were kept in transit. :

It may be said that the rule announced by this court,
that it was negligence for a bank rece1v1ng for collection
a check or draft payable in another city or town, to send
-it for collection to the bank upon which it was drawn,
has been changed under § 14 of act No. 496, Acts 1921,
~ page 514." Farmers’ & Merchants’ Bank v. Ra,y, 170
Ark. 293, 280 S. W. 984.

, This act was passed prior to the transaction out of .

which this litigation arose, but our holding would not
be different if there were no such statute, if it be true
that the relation between' the Reserve Bank and the -
People’s Bank was that of principal and agent, and not
that of debtor and creditor. The cases which have fol-
lowed the Darragh case make no such distinction in
" determining whether there is a preference. The con-
trolling question is not how the item was forwarded and
presented, but whether the drawer had sufficient balance
against which the items were charged, and whether the
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bank so charging them had sufficient funds which went
into the hands of the receiver, upon its failure, to pay
these and other similar items.

In the case of Federal Reserve Bank of St. Loms V.
Millspaugh, to which we have already referred as being
identical with the instant case, the court said: ‘“When
the relation existing between two banks, as in the case at
bar, is that of p11nc1pal and agent, the funds collected

I )2 the collecting bank for the forwarding bank become .

1mpressed with a trust in favor of the owner of the item
collected. This is true, although the item collected be one
drawn on the collecting bank, and it is collected by charg-
ing the item against the drawer s account, or if it be an
item payable at the collcctmo- bank and it is collected by a
check drawn on it. The trust in either case follows the
funds into the hands of the receiver—in this instance the
Finance Commissioner—although the collecting bank
may fail before remitting the proceeds collected, provided
the following conditions exist: (1) That the item was for-
warded for collection and remittance of the collected pro-
ceeds; (2) that the drawer of the check had a sufficient
balance with the ¢ollecting bank to authorize the charging
of the item to his account; (3) that, at the time the charge
was made, the collecting bank had sufficient funds avail-
able to honor the check; (4) that the bank which failed
had, at the time the receiver took charge of same, suffi-
cient funds on hand to pay the amount 1t had collected
* (citing authorities).””

It is stipulated that the conditions there rec1ted'
exist in the instant case. If, when the items here involved
“had been accepted and charged_to the respective drawers,
the People’s Bank had shipped currency, instead of issu-
ing exchange, but had closed its doors before the money
was actually delivered to the Reserve Bank, the right of
the latter to receive and appropriate the money would
~hardly be questioned, not alone because the dellvery to
the carrier was a delivery-to the consignee, but-for the
reason also. that the consigning bank had segregated so
much of its assets to the discharge of its -agency—had



" thus designated the sum remitted as a trust fund belong-

ing to its principal. In the Millspaugh case, from whlch
we have quoted, the court said:

““Further than this, the creation of the 1elat10n
of principal and auent under the original . agree-
ment, by the terms of which the proceeds of the funds
collected were to be forwarded to the principal, in cur-
Tency or acceptable exchange, did not change the relation
to that of debtor and c¢reditor by reason of an attempted
remittance in uncollectable paper. The sending there-
fore of exchange drafts by the Bank of Oran on the First
National Bank, as an attempted remittance for the col- -
lection made, was indicative of a purpose to segregate
or set apart, out of the funds in the First National Bank.
the amount represented in the drafts, under an assign-
ment for the benefit of the Federal Reserve Bank, the
respondent [citing cases].’’

So here, the People’s Bank had by accepting the
items, assumed the trust relation of -an agent, and was
bound, as an incident to the agency, to remit either in
cash or exchange the sum collected. Tt would have been
a serious breach of trust not to have remitted. - The
money was not remitted. It remained either in the vault -
of the bank or in the hands of its correspondents, and
was taken over by the Bank Commissioner as receiver,
‘as appears from the stipulation set out above.

The court below was therefore correct in holding that
the claim of the Reserve Bank should be allowed as a
preferential one, and that decree is affirmed. '



