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APPEAL & ERROR — NOTICE OF APPEAL MUST STATE DESIGNATED
PORTIONS OF TRANSCRIPT ORDERED. —— Rules of Appellate
Procedure Rule 3 (¢) requires that the notice of appeal contain
astatement that the designated portions of the transcript have
been ordered from the court reporter.
APPEAL & ERROR — GRANTING OF TIME EXTENSION BY TRIAL
COURT — FINDING REQUIRED — APPELLANT MUST HAVE ORDERED
TRANSCRIPT. — Rule 5 (b), Rules of Appellate Procedure,
requires the trial court, before granting an extension of time to
prepare and file the transcript of the proceedings, to make a
finding that a reporter’s transcript of the designated evidence
or proceeding has been ordered by appellant.
APPEAL & ERROR — PROVISION FOR ORDERING TRANSCRIPT
SATISFIED BY SUBSTANTIAL COMPLIANCE IF APPELLEE NOT
PREJUDICED. — The provision for ordering the transcript
“under Rule 3 (e), Rules of Appellate Procedure, has been
construed to be satisfied by substantial compliance, provided
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the appellee has not been prejudiced or misled by the failure to
strictly comply with the rule.

4. APPEAL & ERROR — NOTICE OF APPEAL — STATE THAT TRAN-
SCRIPT ORDERED OR EXPLANATION OF WHY IT HAS NOT BEEN
ORDERED. — If for any reason counsel are not able to state in
the notice of appeal that the transcript or portions of it have
been ordered, the proper practice would be for an appropriate
explanation to be included in the notice of appeal.

5. APPEAL & ERROR — WHERE THERE IS NO COMPLIANCE WITH

" RULE 3 (E) OF RULES OF APPELLATE PROCEDURE, APPEAL SHOULD
BE DISMISSED. — Where there was no compliance with the
pertinent provisions of Rule 3 (e), substantial or otherwise,
the trial court erred in not dismissing the appeal for failure to
file a proper notice of appeal.

On Petition for Writ of Certiorari to the Circuit Clerk
and Court Reporter of Paris District Court of Logan
County, Arkansas; writ denied.

Edward Gordon, for petitioner.
W. A. Eldredge, for respondent.

PER CURr1aM. Appellant has filed a Petition for Writ of
Certiorari requesting a 60-day extension of time from June
6, 1983, to complete and file the record on appeal, alleging
that the extension is needed for the court reporter to be able
to prepare the transcript. Appellees have filed a brief in
opposition and asked that the writ be denied and the case
dismissed. :

On November 12, 1982, judgment was entered in this
case in the trial court. On December 7, 1982, notice of appeal
and designation of the record was filed by appellant. The
notice of appeal did not contain a statement that the
designated portions of the transcript had been ordered from
the court reporter as required by Rule 3 (e), Rules of
Appellate Procedure, Ark. Stat. Ann., Vol. 3A (Repl. 1979).

On February 16, 1983, appellant filed a motion to
extend time to prepare and file the transcript of the
proceedings stating that ““the court reporter has advised that
she will need the full seven (7) months to prepare and file the
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transcript of the proceedings.” This motion was granted on
February 16; the trial court extended the time for filing the
transcript until June 6, 1983; but, contrary to the require-
ment of Rule 5 (b), Rules of Appellate Procedure, Ark. Stat.
Ann., Vol. 3A (Repl. 1979), the trial court did not find ““thata
reporter’s transcript of such evidence or proceeding has been
ordered by appellant. ”

This court had occasion to rule on this precise issue in
Hwudson v. Hudson, 277 Ark. 183, 641 S.W.2d 1 (1982):

The provision for ordering the transcript under
Rule 3 (e) has been construed to be satisfied by
substantial compliance, provided the appellee has not
been prejudiced or misled by the failure to strictly
comply with the rule. Brady v. Alken, Inc., 273 Ark.
147,.617 S.W.2d 358 (1981); Davis v. Ralston Purina
Co., 248 Ark. 14, 449 S.W.2d 709 (1970). However, we
stated in Brady, supra, that:

... Ourreview is that if for any reason counsel
are not able to state in the notice of appeal that the
transcript or portions of it have been ordered, the
proper practice would be for an appropriate
explanation to be included in the notice of appeal.

Here, there was no compliance with the pertinent
provisions of Rule 3 (e), substantial or otherwise. The
rule was totally ignored. The trial court erred in not
dismissing the appeal for failure to file a proper notice
of appeal. . ..

On February 17, 1983, appellees filed a Motion to.
Dismiss Appeal in the trial court on the basis that the
appellant had failed to comply with Rule 3 (e) in filing his
notice of appeal. The trial court erred in not dismissing the
appeal because appellant failed to follow the requirement of
Rule 3 (e) in filing the notice of appeal. Appellees have
renewed their motion to dismiss in this court based on Rule
. 3 (e) which should be granted.




—

The appeal is dismissed and the trial court’s final decree
of November 12, 1982, is affirmed.

HoLr, PurTLE and Hays, JJ., would grant petition.




