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1. CourTs — SUPREME COURT — JURISDICTION TO INTERPRET
RULES AND REGULATIONS OF COURTS. — Jurisdiction is vested in
the Arkansas Supreme Court to interpret a rule or regulation
of any court. [Rule 29 (1) (c), Rules of the Supreme Court and
Court of Appeals, Ark. Stat. Ann. Vol. 3A (Supp. 1981).]

2. PROCESS — SERVICE UNDER LONG-ARM STATUTE — PROPRIETY OF
DEFAULT JUDGMENT. — A default judgment cannot be taken
against a non-resident defendant who has been served by mail
until 30 days have elapsed after the appointment of an
attorney ad litern and the attorney ad litem’s report has been
made. {Rule 4 (1), A. R. Civ. P.]

3. PLEADING & PRACTICE — ANSWER OF ONE CO-DEFENDANT INURES
TO BENEFIT OF ANOTHER. — The answer of one co-defendant
inures to the benefit of the other co-defendants.

4. JUDGMENTS — DEFAULT JUDGMENT — AGREEMENT THAT ONE
CO-DEFENDANT MAY FILE LATE ANSWER — DEFAULT JUDGMENT
CANNOT BE TAKEN AGAINST OTHER CO-DEFENDANT. — Where the
plaintiff agreed that one co-defendant could file a late answer
and did not move to strike it, a default judgment could not be
granted against that co-defendant, nor could a default judg-
ment be taken against the other co-defendant, since the answer
denying the material allegations of the complaint inured to
the benefit of the other co-defendant.

On writ of certiorari to the Court of Appeals to review
its reversal of the Pulaski Circuit Court, Fourth Division,
Richard B. Adkisson, Judge; affirmed.

Barron, Coleman & Barket, P.A., by: John W. Barron,
Jr. and Gary P. Barket, for petitioners.

Rose Law Firm, by: Webster L. Hubbell and Jerry C.
Jones, for respondents.

RoBerT H. DUDLEY, Justice. This case involves the
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construction of Rule 4 (i) of the Rules of Civil Procedure,
Ark. Stat. Ann. Vol. 3A (Repl. 1979). The Court of Appeals
decided the case, Watling Ladder Co. and P. C. Hardware &
Machinery Co. v. Aldridge, 3 Ark. App. 27, 621 S.W. 2d 499
(1981). However, Rule 29 (1) (c) of the Rules of the Supreme
Court and Court of Appeals, Ark. Stat. Ann. Vol. 3A (Supp.
1981), provides that jurisdiction shall be vested in the
Supreme Court to interpreta rule or regulation of any court.
This case should have been certified to this court by the
Court of Appeals because Rule 29 requires that all such cases
be decided by this court. To resolve any confusion we have
granted certiorari,

Petitioners C. L. Aldridge and Robbie Aldridge filed a
products liability suit against respondents Watling Ladder
Company, a non-resident manufacturer, and P. C. Hard-
ware, a resident retailer of ladders. On February 28, 1980, in
accordance with A. R. Civ. P, Rule 4 (e) (3), the long-arm
service rule, petitioners’ attorney sent the complaint and
summons by certified mail to Watling Ladder Company in
Valley, Park, Missouri. This rule authorizes service outside
the state . .. “By any form of mail addressed to the person to
be served and requiring a signed receipt; . ..’ The complaint
and summons were received by the president of Watling on
March 3, 1980.

However, when petitioners filed their complaint they
did not cause the court clerk to appoint an attorney ad litem.
On April 7, which was more than 30 days after respondent
Watling received the complaint, the petitioners filed a
motion asking for a default judgment against Watling and
asked for theappointment of an attorney ad litem. The next
day, April 8, an attorney ad litem was appointed, and on
April 24, Watling’s answer was filed. Thus respondent
Watling’s answer was filed within 30 days of the appoint-
ment of an attorney ad litem but more than 30 days from the
date of notice by mail. The trial court granted a default
judgment. We affirm the Court of Appeals in reversing and
remanding to the trial court.

Rule 4 (i) provides:




ARK.] ALDRIDGE v. WATLING LADDER Co. 227
Gite as 275 Ark. 225 (1982)
(i) Default in Case of Service by Mail: Before judgment
is rendered against a defendant who is served by mail
only or by warning order and who has not appeared, it
shall be necessary —

First. An attorney be appointed at least thirty [30] days
before the judgment is rendered to defend for the
defendant and inform him of the action and of such
other matters as may be useful to him in preparing for
his defense. He may take any step in the progress of the
action, except filing an answer, without it having the
effect of entering the appearance of such defendant.
The attorney may be appointed by the clerk when a
warning order is made, or by the court, and shall receive
a reasonable compensation for his services, to be paid
by the plaintiff and taxed in the costs. Where service is
to be made only by mail, the clerk shall appoint an
attorney ad litem upon application of the party or
attorney seeking to have such service. [Emphasis
supplied.]

The meaning of the rule is that a default judgment
cannot be taken against a non-resident defendant who has
been served by mail until thirty days have elapsed after the
appointment of an attorney ad litem and the attorney ad
litemm’s report has been made. Here the plaintiffs, peti-
tioners, did not cause the court clerk to appoint an attorney
ad litem on the date the case was filed. The attorney ad litem
was not appointed until a later date and the respondent filed
its answer within 30 days of the appointment of the attorney
ad litem. As aresult, the filing of the answer was timely and a
default judgment should not have been granted.

The rule and this interpretation are in accordance with
decisions construing the prior comparable statutory pro-
vision. See Frank v. Frank, 175 Ark. 285, 298 S.W. 1026
(1927), and Gaines v. Gaines, 187 Ark. 935, 63 S.W. 2d 333
(1933).

There is a second reason for reversing the default
judgment against respondent Watling. P. C. Hardware was
allowed to file a late answer by agreement of petitioners’
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attorney and P. C. Hardware’s attorney. Respondent Wat-
ling contends that the answer of P. C. Hardware should
inure to Watling’s benefit. We agree. It has been settled in
this State for almost a century and a half that the answer of
one co-defendant inures to the benefit of the other co-
defendants. Allied Chemical Corp. v. Van Buren School

, E/1070\. D... . .
Dist. No. 42, 264 Ark. 810, 575 S.W. 2d 445 (1979); Bruion et

alv. Gregory, 8 Ark. 177 (1847).

Petitioners contend that P. C. Hardware is technically
indefault as its answer was also late and therefore there is no
answer by P. C. Hardware which can inure to the benefit of
respondent Watling. This argument overlooks the fact that
P.C. Hardware did file a late answer, the petitioners did not
move to strike it and they admit that the late answer is filed
by agreement. Under the circumstances a default judgment
could not be granted against P. C. Hardware. Therefore, the
answer of co-defendant P. C. Hardware denying the material
allegations of the complaint inures to the benefit of Watling.
Hence, default judgment should not have been entered
against Watling.

Affirmed.

Apkisson, C.J., and Hays, J., not participating.

HickmaN, J., concurs for the reasons stated in the
concurring opinion filed in Watling Ladder Co. & P. C.
Hardware & Machinery Co. v. Aldridge, 3 Ark. App. 27, 621
S.W. 2d 499 (1981).




