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ATTORNEY & CLIENT — ALLEGED INEFFECTIVE ASSISTANCE OF
COUNSEL — DECISION TO CALL WITNESSES GENERALLY WITHIN
JUDGMENT OF COUNSEL. — In determining whether there is any
merit to appellant’s Rule 37 petition alleging ineffective
assistance of counsel based on the allegation that counsel
failed to call a certain witness for the defense, held, the
decision to call or not to call a witness generally is considered
to be within the realm of the professional judgment of trial
counsel.

CRIMINAL PROCEDURE — ALLEGED INEFFECTIVE ASSISTANCE OF
COUNSEL — IMPROVIDENT STRATEGY BY ATTORNEY INSUFFICIENT
JUSTIFICATION FOR POST-CONVICTION RELIEF. — Mere errors,
omissions, mistakes, improvident strategy or bad tactics on
the part of the attorney for a criminal defendant will not
justify post-conviction relief, and, in the case at bar, the failure
to call an alibi witness who was a convicted felon and whose
testimony the attorney for defendant felt would be vague, was
an insufficient basis for post-conviction relief on an allega-
tion of ineffective assistance of counsel.

Appeal from Pulaski Circuit Court, Fourth Division,

Richard B. Adkisson, Judge; affirmed.
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James L. Tripcony, for appellant.

Steve Clark, Atty. Gen., by: Theodore Holder, Asst.
Atty. Gen., for appellee.

Joun L. PurtLE, Justice. This is an appeal from the
denial of a Rule 37 Petition in which appellant alleged
ineffective assistance of counsel.

The only point argued on appeal is that there is
insufficient evidence to support the trial court’s order
denying post-conviction relief. We disagree with appellant’s
argument.

The motion for relief pursuant to Rule 37 of the
Arkansas Rules of Criminal Procedure alleged appellant
was denied effective assistance of counsel by counsel’s failure
to call David Turney as an alibi witness. The appellant, the
defense attorney and the proposed witness testified at the
Rule 37 hearing. The witness testified that he told the
defense counsel that the appellant was at his place sometime
during the day of the robbery for which appellant was
convicted. However, he told the attorney he could not give
an exact time. In fact, he did not give the attorney even an
estimate of what time of the day appellant was at his place of
business. David Turney testified that he had been inter-
viewed by an investigator for the defense counsel on two
occasions and that he appeared ready to testify on the date of
the trial. He further stated he was very nervous around the
courthouse as he had previously been sent to the peni-
tentiary. However, he now states that if he had been asked to
give an approximate time the appellant was at his place he
would have testified that appellant was at his place of
business from about 9:30 a.m. until about 11:00 a.m. The
robbery occurred about 10:00 a.m. across the river in Little
Rock. The appellant admits that he was at the courthouse
when the attorney interviewed the proposed witness and that
he reluctantly agreed with the attorney’s decision to not use
this witness.

The defense counsel, who was chief public defender for
Pulaski County, testified that he interviewed Turney and




ARK.] BROWN v, STATE 207
Gite as 274 Ark. 205 (1981)

was unable to get an estimate even as to the time appellant

was at his place of business. He further stated that the

witness was wearing a canvas work suit and that Turney had

previously been convicted of a felony. The attorney stated as

follows:

I didn’t use Mr. Turney because, based on my conver-
sation with him, I believed his testimony would be
rather vague. He could tell me only that he saw Mr.
Brown that morning or something to that effect. He
could give me no specific time. His criminal record and
his anticipated demeanor on the stand led me to believe
that he would not be a good witness. I communicated
this opinion to the defendant.

The attorney testified it was always his practice to leave the
final decision on which witnesses to be called up to his
client. He used the same procedure in this case.

We have recognized that the decision to call or not to
call a witness generally is considered to be within the realm
of the professional judgment of trial counsel. Swindler v.
State, 272 Ark. 340, 613 S.W. 2d 91 (1981). While hindsight
probably indicates this witness should have been called,
when the evidence is viewed in the light most favorable to
the state, as it must be, the failure to call the witness is an
insufficient basis for post-conviction relief. Sheppard v.
State, 255 Ark. 40, 498 S.W. 2d 668 (1973). ‘“Mere errors,
omissions, mistakes, improvident strategy or bad tactics will
not . . . justify post-conviction relief.” Leasure v. State, 254
Ark. 961, 497 S.W. 2d 1 (1978).

Here, the attorney did not have all the information
which is now claimed by appellant to have existed, and it
further appears that the witness’s testimony was not con-
sistent in the Rule 37 hearing. Under the circumstances of
this case we do not believe that it can be said that the failure
of the defense attorney to place this witness on the stand
amounted to ineffective assistance of counsel.

Affirmed.

ApkissoN, C.]., not participating.




