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1 . CRIMINAL PROCEDURE — SPEEDY TRIAL — CONSTRUCTION OF 
RULES GOVERNING. — The two terms or nine months provi-
sions contained in the Arkansas Rules of Criminal Procedure 
really mean that an accused is merely entitled to release from 
confinement, puisuant to Rule 30.1, after two terms of court 
or nine months have passed, and absolute discharge is 
conditioned on the three terms set out in Rule 28.1 (b). 

2. CRIMINAL PROCEDURE — SPEEDY TRIAL — EXCLUDABLE PERIODS 
OF DELAY — BURDEN OF PROOF LIES WITH STATE. — After 
determining that more than three terms of court have expired 
pursuant to the speedy trial rules, the issue for consideration 
by the court is whether there were any excludable periods of 
delay which should extend the time within which to bring 
appellant to trial, and the burden is upon the state to show 
that a period of time should be excluded. 
CRIMINAL PROCEDURE — SPEEDY TRIAL — WHEN CONTINUANCE 
CONSTITUTES EXCLUDED PERIOD. — While Rule 28.3 (c), A. R 
Crim. P., excludes a period of delay resulting from a con-
tinuance granted at the request of a defendant or his counsel, 
the record in the instant case reflects that the only request for a 
continuance by appellant's counsel was at the discretion of the 
court; thus, this period of delay cannot be excluded. 

4. CRIMINAL PROCEDURE — SPEEDY TRIAL — EXCLUDED PERIOD OF 
TIME, EXCEPTIONAL CIRCUMSTANCES. — Rule 28.3 ( b ), A. R. 

Crim. P., provides for an excludable period of time which 
results from exceptional circumstances, such as congestion of 
the trial docket; however, the court is required to state such 
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exceptional circumstances in its order continuing the case. 
5. CRIMINAL PROCEDURE — SPEEDY TRIAL — DELAY NOT ATTRIBUT-

ABLE TO DEFENDANT. — In the instant case, the recusal of the 
prosecuting attorney does not result in an excludable period 
of time for speedy trial purposes because the court was under a 
duty to immediately appoint substitute state's attorney. 

6. CRIMINAL PROCEDURE — SPEEDY TRIAL — RULES CONSTITUTE 
MAXIMUM PERIOD FOR TRIAL. — The speedy trial rules 
contained in the Arkansas Rules of Criminal Procedure are 
the outer limits, and the court may grant relief under some 
circumstances in a period shorter than the maximum allowed 
by the rules. 

7. CRIMINAL PROCEDURE — SPEEDY TRIAL, DENIAL OF — PREJUDICE 
TO DEFENDANT. — Appellant in the instant case was prejudiced 
by the long delay in bringing his case to trial because he was 
deprived of credit for good time during the pendency of the 
charges, the prospective witnesses may have relocated or even 
died, and the state destroyed appellant's records of his 
conviction and appeal at the time they moved him to another 
state. 

8. CRIMINAL PROCEDURE — SPEEDY TRIAL, DENIAL OF — RELEVANT 
FACTORS. — In the instant case, appellant was in custody more 
than six months before an attorney was appointed for him; his 
notes and records were willfully destroyed by the state when he 
was moved out of state to federal prisons; he made repeated 
requests for an omnibus hearing; and more than three terms of 
court passed before the trial was scheduled. Held: Appellant 
was not granted a trial within the period allowed by the Rules 
of Criminal Procedure. 

Appeal treated as prohibition to Lincoln Circuit Court, 
H. A. Taylor, Judge; writ granted. 

C. Mac Norton, for appellant. 

Steve Clark, Atty. Gen., by: Theodore Holder, Asst. 
Atty. Gen., for appellee. 

JOHN I. PURTLE, Justice. The Lincoln Circuit Court 
denied appellant's motion for release based upon his con-
tention that he had been denied a speedy trial. Appellant has 
brought this interlocutory appeal from denial of his motion 
to dismiss. We will treat the appeal as a Petition for Writ of 
Prohibition. Appellant urges he is entitled to a dismissal of
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the charges with prejudice as required by Rules of the Crimi-
nal Procedure, Rules 27 through 30. He further argues the 
rules are unconstitutional in that they have denied him a 
speedy trial and due process and equal protection of the law 
based upon Barker v. Wingo, 407 U.S. 514 (1972). 

For convenience and understanding of what has hap-
pened the events of major importance will be listed in 
chronological order.
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Term of court commences in 
Lincoln County. 

Appellant and five other in-
mates escaped and appellant 
was recaptured. 

Information filed in Lincoln 
Circuit Court. 

New term of court com-
mences. 

Court appointed counsel for 
appellant. 

Court set trial for November 
14, 1979. 

New term of court com-
mences. 

Motions filed by appellant. 

Court directs appellants to re-
quest continuance (contin-
uance order never filed or 
marked on docket). 

September 11, 1978 

January 1, 1979 

January 29, 1979 

February 12, 1979 

August 13, 1979 

August 20, 1979 

September 10, 1979 

October 11, 29, 30, 
1979 

November 8, 1979

November 14, 1979	Trial date — trial not held. 

February 1980	Attorney for codefendant re-
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quests release to become 
prosecutor. 

Februouy 11, 1980 

February 26, 1980

New term of court com-
mences. 

Appellant transferred to fed-
eral pen in Oklahoma; Ar-
kansas prison personnel de-
stroy appellant's records. 

February 28, 1980 

March 1, 1980 

March 18, 1980 

March 20, 1980 

April 1, 1980 

April 8, 1980 

May 4, 1980 

May 20, 1980 

June 10, 1980 

July 14, 1980

Court trial set for April 8, 
1980. 

Codefendant's attorney starts 
work as prosecutor. 

Appellant's attorney notified 
omnibus hearing for April 1, 
1980. 

Appellant's attorney confirms 
hearing and requested pres-
ence of appellant. 

No omnibus hearing held. 

No trial held, no reason given. 

Trial set for August 20, 1980 

Appellant's attorney notified 
court his client was in federal 
prison in Illinois and that 
omnibus hearing should be 
held before trial. 

Appellant's attorney again re-
quests omnibus hearing. 

Apellant's attorney again re-
quests omnibus hearing.
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Appellant returned to Arkan-
sas. 

August 14, 1980 

August 15, 1980 

August 18, 1980 

August 20, 1980 

August 25, 1980

Counsel allowed to visit ap-
pellant. 

Appellant informed omnibus 
hearing set for August 14, 
1980. 

Omnibus hearing held, speedy 
trial issue raised, motions to 
recuse prosecutor, other mo-
tions discussed; all denied ex-
cept for recusal motion, which 
was taken under advisement. 

Court informs prosecutor to 
be recused. 

Order of recusal and appoint-
ing special prosecutor. 

Appellant not tried but two 
codefendants were. 

Appellant renews all mo-
tions, requests another hear-
ing; order of continuance filed 
by court, and severing Divan-
ovich and Norton from the 
other codefendants. 

August 1, 1980 

August 7, 1980 

September 8, 1980	 New term of court com-
mences. 

September 15, 1980	Hearing on motions — all 
denied; September 22 cut-off 
date for motions, trial set for 
October 8-9, 1980. 

September 23, 1980	Motion to dismiss for lack of 
speedy trial and other mo-
tions. 
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September 30, 1980	Motions of September 23 all 

denied. 

October 6, 1980	Notice of interlocutory ap-




peal by appellant. 

The Rules of Criminal Procedure govern speedy trials. 
Rule 28.1 (a) provides: 

Any defendant charged with an offense in circuit court 
and committed to a jail or prison in this state shall be 
brought to trial before the end of the second full term of 
the court, but not to exceed nine (9) months, from the 
time provided in Rule 28.2, excluding only such 
periods of necessary delay as are authorized in Rule 
28.3. 

Our cases have held that the two terms or nine months really 
mean that an accused is merely entitled to release from 
confinement, pursuant to Rule 30.1, after two terms of court, 
or nine months, and instead would be bound by the three 
terms set out in Rule 28.1 (b). Wade v. State, 264 Ark. 320, 571 
S.W. 2d 231 (1978);Matthews v. State, 268 Ark. 484, 598 S.W. 
2d 58 (1980); Bell v. State, 270 Ark. 1, 603 S.W. 2d 397 
(1980); Cash v. State, 271 Ark. 881,611 S.W. 2d 510 (1981). 

It is obvious from looking at the above events that more 
than three terms of court, excluding the term of the arrest, 
have expired since the appellant was charged. The precise 
issue for consideration by this court is whether there were 
any excludable periods of delay which should extend the 
time within which to bring appellant to trial. The burden is 
upon the state to show that a period of time should be 
excluded. Randall v. State, 249 Ark. 258, 458 S.W. 2d 743 
(1970); State v. Lewis, 268 Ark. 359, 596 S.W. 2d 697 (1980); 
Dupree v. State, 271 Ark. 50, 607 S.W. 2d 356 (1980); 
Divanovich v. State, 273 Ark. 117, 617 S.W. 2d 345 (1981). 

We note that although charges were filed on January 29, 
1979, an attorney was not appointed for the appellant until 
August 13, 1979. Thus, for a period of more than six months 
the appellant did not have the assistance of counsel to help
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him in any manner. Had the court acted during that time we 
might not have a problem now. 

Rule 28.3 (c) excludes a period of delay resulting from a 
continuance granted at the request of a defendant or his 
counsel. However, the only request for a continuance in this 
case prepared and filed by appellant's counsel was at the 
direction of the court, and the prosecuting attorney has 
executed an affidavit that the motions were prepared solely 
at the instance of the trial court and the continuance was not 
due to the motions. 

Rule 28.3 (b) provides for an excludable period of time 
which results from exceptional circumstances, such as 
congestion of the trial docket. Since the court is required to 
state such exceptional circumstances in its order continuing 
the case, we presume there was no such excludable period 
because there were no exceptional circumstances noted. 
Furthermore, in studying the abstracts, briefs and record of 
this case we have not found any order continuing this case 
although the November 14, 1979 trial date was passed. 

It is also argued by the state that the period between the 
recusal of the prosecuting attorney and the filing of this 
appeal should be excluded under Rule 28.3 (h) for "other 
periods of delay for good cause." We found such exclusion 
in Divanovich v. State, supra, but the same reason does not 
apply to appellant because it was not his attorney who 
resigned. Therefore, there is no reason to include this period 
in such category because the court was under a duty to 
immediately appoint substitute state's attorney. It certainly 
was not the fault of the appellant that the prosecutor hired a 
codefendant's counsel to serve on his staff. Had appellant 
been granted a severance he would not have been affected by 
the recusal in the first place. Had a replacement attorney 
been immediately appointed for the deputy prosecutor in 
March 1980, there would have been no argument at all for a 
delay. Certainly, this action was detrimental to the accused 
and not the state. These being the only two periods of 
exclusion argued by the state, we do not search for others. We 
do not find that the state has discharged the burden of 
proving there were excludable periods of delay which would 
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bring the trial date within the limits set by our Rules of 
Criminal Procedure. It must be remembered that our rules 
are the outer limits, and we have stated that we may well 
grant relief under some circumstances in a period shorter 
than the maximum allowed by the rules. In Matthews v. State, supra, we stated: 

The rules set out in Article VIII of the Rules of 
Criminal Procedure were an effort to more precisely 
define what constitutes a "speedy trial" in the interest 
of persons accused of crime and the public and in clear 
recognition of Barker v. Wingo, supra. We perceive 
that there may be a denial of one's constitutional right 
to a speedy trial after a period of delay shorter than 
those permitted under Rules 28 and 30, but a much 
stronger showing of prejudice would be necessary than 
that made here to overcome the presumption that a 
time within the prescribed limits of these rules meets 
constitutional requirements. 

It may be said that any time charges are pending against 
an inmate is prejudicial inasmuch as he is deprived of credit 
for good time during the pendency of such charges. There-
fore, when a case is pending over an exceedingly long period 
the prejudice becomes more obvious. In addition, many 
witnesses were requested to be present in this case. It is 
logical to assume that many of these witnesses have since 
become located in different areas of the country or some may 
have even died. Another obvious prejudicial effect of the 
action taken by the state was the willful and deliberate 
destruction of appellant's records of his conviction and 
appeal at the time they moved him to another state. To leave 
charges pending for almost two years, without justification 
being proven by the state, is a violation of the principles laid 
down in Barker v. Wingo, supra, and our own Rules of 
Criminal Procedure. 

The appellant makes a strong argument that our rules, 
as applied to him in the present case, were unconstitutional 
inasmuch as one prisoner was required to be released in a 
period of a little over six months. Alexander v. State, 268 
Ark. 384, 598 S.W. 2d 395 (1980). On the other hand, we held
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that a trial within 18 months did not violate the speedy trial 
rules. Matthews v. State, supra. We have not heretofore been 
called upon to approve a period as long as the one in the 
present case, unless it was Divanovich v. State, supra. 
Divanovich is distinguishable from the present case in that 
appellant was in custody more than six months before an 
attorney was appointed for him; when he was moved out of 
state to federal prisons, without his consent and for no stated 
reason, his notes and records were willfully destroyed by the 
state; appellant made repeated requests for an omnibus 
hearing; and Divanovich's attorney requested to withdraw 
in order to join the prosecuting attorney's staff thereby 
causing a delay chargeable to Divanovich. 

In view of the fact that we have found appellant was not 
granted a trial within the period allowed by the Rules of 
Criminal Procedure, it is not necessary for us to decide 
whether such rules are unconstitutional. 

Writ granted. 

HickmAN and HAYS, JJ., dissent. 

DARRELL HICKMAN, Justice, dissenting. There is no substan-
tial difference between this case and Divanovich v. State, 
273 Ark. 117,617 S.W. 2d 345 (1981). The defendants, Norton 
and Divanovich, were jointly charged and filed identical 
motions for continuances and recusal of the prosecuting 
attorney. Both filed numerous pleadings, making unreason-
able demands on the state for the production of documents. 

The trial judge continued the case because obviously 
neither party could be ready for trial. He failed to note on 
whose motions that the continuances were granted. The 
final motion to recuse the prosecuting attorney was granted 
and only because of that action the time exceeded three terms 
of court. The defendants asked for relief requiring a new 
prosecutor which required a further delay and they now 
complain that they were denied a speedy trial. The defend-
ant's own actions required the delay, a matter he should not 
be able to use against the state.



Two men were charged together, filed identical mo-
tions, and were treated exactly the same. One, Divanovich, 
will go to trial; Norton will go free on this charge. I 
respectfully dissent. 

HAYS, J., joins in this dissent.


