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[Rehearing denied April 13, 1981]

APPEAL & ERROR — FAILURE TO COMPLY WITH RULES OF APPELLATE
COURT — AFFIRMANCE ON APPEAL. — Where appellant failed to
abstract the judgment and pleadings in accordance with Rule
9, Rules of the Supreme Court and Court of Appeals, and also
failed to comply with the portion of the rule pertaining to the
length of the statement of the case, beld, the appellate court
will affirm the judgment of the trial court.

Appeal from Garland Cirquit Court, Henry M. Britt,
Judge; affirmed.

Lookadoo, Gooch & Ashby and Lane, Muse, Arman &
Pullen, by: Richard S. Muse, for appellant.

Clark & Miller, Ltd., by: Michael R. Jomnes, for appellee.

PEr CuriaM. Our Rule 9 (b) provides that a statement of
the case should be made at the beginning of the abstract. The
statement should ordinarily not be more than two pages in
length.

- Our Rule 9 (d) provides that appellant’s abstract of the
record should consist of an impartial condensation of such
material parts of the record as are necessary to an under-
standing of all questions presented to this court for decision.

In the present case the statement was seven pages in
length. The appeal was from an order of the trial court
refusing to grant a new trial. The order or judgment was not
abstracted nor were any of the pleadings. Therefore, we must
affirm the judgment of the trial court for the reason that
appellant has failed to comply with Rule 9.

Affirmed.




Joun 1. PurTLE, Justice, dissenting on denial of re-
hearing.

Joun L PurTLE, Justice, dissenting. I would grant the
petition for rehearing and decide the case on its merits. I
agree that we were too harsh in treating this case under Rule
9(d), especially in view of the fact that appellant was not
given an opportunity to remedy the insufficiency as pro-
vided by Rule 9(e)(2). '

I was able to understand the essential parts of the record
and the facts in this case. There is no question in my mind
that had we reached the case on its merits we would have had
no choice other than to affirm the trial court. There was a
substantial recovery, and it was a matter solely within the
province of the jury to decide. Neither lawyers nor judges
have the authority to overrule a jury where it has properly
considered and decided the facts of a case.

Therefore, I would issue a substituted opinion for the
per curiam and would affirm the judgment of the trial court
on its merits.




