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 Appellant Melita Cox (now Nicola) appeals the order of the Washington County 

Circuit Court denying her motion for relocation and modification of visitation. On appeal, 

she argues that the circuit court “improperly shifted the burden to Ms. Nicola to prove that 

her proposed move to Winnipeg, Canada, would be advantageous to herself and the 

children.”  In light of the Arkansas Supreme Court’s decision in Hollandsworth v. Knyzewski,1 

we agree and hold that the circuit court clearly erred in denying Melita’s request to relocate; 

therefore, we reverse and remand.    

The parties were divorced in August 2016.  Born of the marriage were two children 

of whom Melita was awarded primary custody subject to appellee Nathan Cox’s visitation 

rights.  In July 2017, Melita filed a motion to relocate, expressing her desire to move the 

                                         
1353 Ark. 470, 109 S.W.3d 653 (2003).   
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children, M.C. (11) and F.C. (3), to Winnipeg, Canada, for “better education, financial and 

employment opportunities.”  Nathan responded, objecting to the relocation and asserting 

that it would have a “detrimental effect” on his relationship with the children.  A hearing 

was held on January 3, 2018.   

At the hearing on the motion to relocate, both Melita and Nathan testified.  Melita 

stated that following the divorce in 2016 she was awarded primary custody of the children 

while Nathan was awarded visitation on alternating weekends, 6:00pm–8:00pm on 

Tuesdays, and as provided in the court’s standard visitation schedule for holidays.   

Melita testified that she first notified Nathan on May 18, 2017, via text message 

regarding her desire to move and request for a “different visitation schedule.”  She stated 

that he responded that he wanted her to be happy and wished her well, which she took as 

an indication that he was supportive and consented to the move.  Melita again contacted 

Nathan via text on June 27, 2017, concerning relocation and the need for a “revised long-

distance visitation schedule.”  At that time, Nathan still did not object to Melita’s proposed 

move with the children.   

On July 7, 2017, Melita prepared a letter expressing her “intention to move to 

Winnipeg-Manitoba, Canada” for employment and educational opportunities.  She 

expressed her willingness to work with Nathan in coordinating visitation and transporting 

the children between Canada and Arkansas.2  Melita specifically provided: 

I am willing to drive half way the distance between Fayetteville, Arkansas and Winnipeg, 

Canada every summer until the children turn 18 years old.  They can spend the entire 

                                         
2According to Melita’s testimony, a Google search revealed that Winnipeg is 1051 

miles from Northwest Arkansas and approximately a 15-hour and 40-minute drive.   



3 

 

summer vacation with the non-custodial parent, Nathan Lloyd Cox, from first weekend of 
summer vacation until the last Friday preceding the start of the new school year. 

 
She further offered electronic communication with the children “by means of telephone, 

mobile phone, text messaging, [and] video conference” to supplement traditional forms of 

visitation.  Still, there was no objection to the relocation from Nathan.  Melita filed a motion 

for relocation and modification of visitation on July 14, 2017.  

 Melita testified that on July 19, 2017, Nathan texted her the following: 

We need to talk sometime.  I wanna know all details.  I will follow any path you think is 

best for you and kids.  They will grow up soon and I don’t want to be the reason why they 

look down on me.  One life we all have.  Let’s think about kids.  I have you’re [sic] back 
on any dission [sic] if it’s safe for my kids.  This message was the hardest thing I ever have 

done in my life.   

 
They then arranged to meet to discuss the details; however, the meeting did not happen.  

The following week, Nathan informed Melita that he would “meet [her] in front of the 

judge.”   

 Melita testified that she wished to move to Canada to further her education, 

beginning with completing her Bachelor of Science degree and then moving on to medical 

school, stating that it “will be better for the kids if I get a better job and have a more stable 

financial situation.”  Melita also stated that moving to Canada would allow her parents to 

be involved in the children’s lives.  She explained that her parents live in Romania and that 

it had been difficult for them to obtain a visa to visit them in the United States; however, 

Romanians can travel to Canada without a visa.   

 Melita stated that she had already secured a one-bedroom apartment in Winnipeg 

and had placed a $450 deposit on it.  Melita provided her acceptance letter to the University 

of Manitoba.  F.C. is not yet of school age, but M.C. would attend George Waters Middle 
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School in Winnipeg.   Upon inquiry, the principal of George Waters Middle School 

informed Melita that M.C. should not have any academic problems with transitioning to 

the school.  Melita obtained the school calendar and calculated a total of 95 days of school 

break during which Nathan could exercise visitation with the children (spring break, 

Christmas break, and summer).  Under the current visitation schedule, Nathan receives 108 

days of visitation.  Melita explained that she would encourage the use of calls, messages, and 

video chat to supplement Nathan’s interaction with the children.   

 On cross-examination, when asked if there was a medical school in Arkansas, Melita 

replied that there is not one in Fayetteville, but there is one in Little Rock–UAMS.  

However, “I did not apply to UAMS.  My intention was to relocate, so I applied to the 

University of Manitoba.” She further acknowledged that while many states may have 

medical schools, she did not apply to those schools because “[m]y focus was to relocate to 

Winnipeg, Canada.”  Additionally, “[a]s to whether I have a basis of comparison to attest 

that the educational opportunities afforded by the University of Manitoba are superior to 

any opportunities I would have at UAMS or any other state that is contiguous, the point 

was not to compare universities.  The point was to attend a university in the same city where 

I would be moving.”    

 Nathan also testified at the hearing.  He stated that Melita “is a great mom.  I do not 

have any problem with the way she has cared for the children as a mother, other than taking 

them away from me.  As to whether she will continue what she is doing now if she moves 

to Canada, she will do great wherever she goes.” He went on to say that he changed his 

mind multiple times about Melita relocating with the children.  Nathan also stated that he 
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had initially agreed with her moving to Canada because “I wanted to do what was best for 

the kids.”   

 Nathan testified that he believes that Melita does want to further her education and 

attend medical school, as they had discussed it many times during their marriage.  He also 

believes that Melita obtaining a medical degree would have a positive impact on the 

children’s future.  However, while agreeing that she will need help, he stated that he 

believed that she could get the extra help where they currently live.   

Nathan went on to acknowledge that Melita had never denied him visitation with 

the children, had never denied a telephone call with the children, and had never denied any 

other contact with the children.  He further stated that the “92 days[3] of break on the 

George Waters’ school calendar are not far off” from the number of days he is awarded 

visitation under the current custody agreement. However, he argues that getting blocks of 

visitation instead of alternating weekend visitation “would not be close to maintaining an 

equivalent relationship that I have with them.  That is why I oppose it.”  In closing, Nathan 

testified, “I still believe that no matter where she is, she would take the best care of my kids 

she possibly could.  She would always provide for them.” 

Following the hearing, the circuit court entered an order denying Melita’s motion 

for relocation and modification of visitation.  She now appeals.   

In reviewing child-custody cases, we consider the evidence de novo, but the circuit 

court’s findings of fact will not be reversed unless they are clearly erroneous or clearly against 

                                         
3According to Melita, the school breaks would total 95 days per year.  
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the preponderance of the evidence.4  A finding is clearly erroneous when, although there is 

supporting evidence in the record, the appellate court viewing the entire evidence is left 

with a definite and firm conviction that a mistake has been committed.5  We give due 

deference to the superior position of the circuit court to view and judge the credibility of 

the witnesses.6   

Hollandsworth is the controlling case regarding the relocation of custodial parents.7  

Hollandsworth expressly pronounced that there is “a presumption in favor of relocation for 

custodial parents with primary custody.  The noncustodial parent should have the burden 

to rebut the relocation presumption.  The custodial parent no longer has the responsibility 

to prove a real advantage to herself or himself and to the children in relocating.”8  The court 

recognized that divorce not only changes the relationship between parents, but it also 

inevitably changes the nature of the relationship between parents and their children.  The 

Hollandsworth court further stated that it was “a matter of common knowledge that at least 

one parent must necessarily forfeit some individual rights to the constant companionship of 

minor children when a divorce decree is granted.”9   

                                         
4Hodge v. Hodge, 97 Ark. App. 217, 245 S.W.3d 695 (2006).   
 
5Id. 

 
6Id. 
 
7353 Ark. 470, 109 S.W.3d 653.   

 
8Id. at 476, 109 S.W.3d at 657. 
 
9Id. at 485, 109 S.W.3d at 663 (quoting Walter v. Holman, 245 Ark. 173, 431 S.W.2d 

468 (1968)).  
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In recognizing the custodial parent’s right to relocate with his or her children, the 

Hollandsworth court set forth the following factors to be considered in determining the best 

interest of the child in the matter of a request for relocation: (1) the reason for the relocation; 

(2) the educational, health, and leisure opportunities available in the location in which the 

custodial parent and children will relocate; (3) visitation and communication schedule for 

the noncustodial parent; (4) the effect of the move on the extended family relationships in 

the location in which the custodial parent and children will relocate, as well as Arkansas; (5) 

the preference of the child, including the age, maturity, and the reasons given by the child 

as to his or her preference.10   

 In its order denying Melita’s motion for relocation and modification of visitation, the  

circuit court found, “for the reasons recited in the Court’s bench opinion, the same being 

incorporated herein as if set out word for word,” that the “requested move of the plaintiff 

is speculative at best, that such a move would not be in the best interests of the parties’ 

minor children, and that the defendant has successfully rebutted any presumption that might 

otherwise be afforded to the plaintiff in regard to her requested relocation and the resulting 

modification of the Court’s prior orders.” 

 As directed in the January 24, 2018 order, we turn to the circuit court’s bench 

opinion to better understand the court’s specific reasoning for denying Melita’s relocation 

request.  At the close of the hearing, the circuit court made the following statements: 

• This move is, in my opinion from the testimony, speculative at best as to whether 

or not it would be beneficial to you or your children.   

 

                                         
10Id. at 485, 109 S.W.3d at 663–64.  
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• So you’re talking about uprooting them, taking them out of their home, your 

children away from their father without any type of guarantee. 

 

• There is no confirmation whatsoever at all in reference to you being able to find 
a job, much less a job where you can make as much money or more money than 

you are currently making . . . . 

 

• I just—I think this Motion to Relocate, at the best, is premature and very 

speculative. 
 

• I also found it disturbing that there was—you have no idea what they’re even 

teaching in the Canadian school that you’ve looked at. 

 

• All of the opportunities that you are talking about are not only available here, but 

are easier here for you to get than this very speculative move to Canada. 

 
 The circuit court then went on to find: 

So I do believe that the Respondent has rebutted the presumption that it 

would be in the children’s best interest in order to relocate.  In order—in 
reference to the Hollingsworth five factors, (a) the reason for relocation, I have 

not heard any good reason for relocation.  In fact, I’ve heard tons of reasons 

why it would be much smarter and much better for you and your children if 
you relocated say, for example, to Little Rock or some other similar place. 

 

Two, educational, health and leisure opportunities available in the place of 

relocation, I’ve heard nothing in reference to this being a better school than 
the current Fayetteville schools that your child is attending. 

 

Health, leisure opportunities, I also—I don’t believe that I’ve heard anything 
in reference to those being better in the Canada area. 

 

Visitation and communication schedule for the noncustodial parent, based on 

the fact that it appears you would have to take a significant pay cut and you 
would not have child care at least for what you say, nine out of 12 months 

probably out of the year, I don’t think that that would be a better situation 

for the noncustodial parent.  I think it would significantly inhibit his visitation.  

I found it very telling that his son makes sure and calls him at least once a 
week to talk to him.  I think that also shows the type of relationship they have 

and that he is wanting to keep in contact even when they don’t have visitation 

scheduled.   
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The effect of the move on the extended family relationship, I believe that 
would be significantly detrimental because there are extended family 

relationships here in reference to Mr. Cox’s mom and, obviously, their half-

sister. 

 
And then preference of the child, obviously is not appropriate to be weighed 

in this case because of the children’s age and they have not testified today.   

 
 A review of the circuit court’s oral ruling leaves no doubt that the court placed the 

burden on Melita to prove that the move to Canada was “advantageous” or “better.”  

However, Hollandsworth makes clear that as the custodial parent, it was not her burden to 

carry.  The presumption in favor of relocation is automatic.  Melita did not have to prove 

that the move would be “beneficial” or that there are no “better options” than the location 

that she chose.   Nor did she have the burden to show that the Canadian school is better 

than the Fayetteville school, or that she will make more money in Canada, etc.  Further, 

case law does not require that a custodial parent with primary custody have concrete plans, 

instead of “speculative” ones, when contemplating relocation.   

 Step one in the process was Melita’s Motion for Relocation and Modification of 

Visitation.  Upon that motion, she was afforded the presumption in favor of relocation. 

Nothing more was required of Melita.  Next, Nathan, as the noncustodial parent, had the 

burden to provide evidence to rebut the presumption.   

Applying the Hollandsworth factors to the evidence presented at the hearing, Nathan 

unequivocally failed to rebut the presumption in favor of relocation.  First, he presented no 

testimony disputing the validity of Melita’s reason for wanting to relocate.  In fact, not only 

did he acknowledge that he believed she genuinely wants to attend medical school, he also 

stated that by going to medical school, Melita could better provide for the children’s future.  
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Nathan provided no testimony regarding the quality of the schools in either location; he 

likewise failed to provide any testimony regarding the availability or caliber of the health 

and leisure opportunities in either location; and he admitted that Melita had never denied 

him access to the children and he did not think she ever would.  As to the circuit court’s 

finding that relocation would be detrimental to existing relationships the children have with 

Nathan’s extended family in Arkansas, we hold that the court failed to consider the benefit 

of establishing relationships with members of Melita’s family, with whom they have been 

unable to bond.   

 From his testimony, Nathan’s only concern with relocation is the effect it will have 

on his visitation with the children, arguing that he will not be able to maintain an 

“equivalent relationship” with them due to the distance.  However, that is not the standard.  

Hollandsworth presupposes that visitation and communication between the child and the 

noncustodial parent will be impaired.11  Nevertheless, “if there continues to be meaningful 

visitation, the presumption in favor of relocation is not rebutted.”12   

 Here, Melita testified that Nathan could exercise visitation with the children every 

summer from the first weekend of summer vacation until the last Friday preceding the start 

of the new school year, as well as every spring break and Christmas break.  She further 

indicated her willingness to meet halfway to facilitate the visitations.  Melita also offered 

electronic communication to supplement traditional forms of visitation.  As Nathan 

admitted, the ninety-five days contemplated under the proposed visitation schedule is not 

                                         
11Fischer v. Smith, 2012 Ark. App. 342, 415 S.W.3d 40.   
 
12Id.  
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“far off” from the number of days of visitation he currently receives with the children.  

Under similar circumstances, we have found such visitation to be meaningful, and we so 

hold the same to be true in this case.13   

Upon applying the law as set forth in Hollandsworth, we hold that the circuit court 

clearly erred in ruling that Nathan rebutted the presumption in favor of allowing Melita to 

relocate, as he offered no evidence that the move was against the children’s best interest.  

Additionally, we hold that the circuit court’s denial of Melita’s relocation motion due to 

her “speculative” plans with no “guarantee” amounted to an improper shifting of the burden 

to her to prove that her proposed move offered some advantage to her or to the children.   

Accordingly, we reverse and remand for entry of an order allowing Melita to 

immediately relocate to Canada with the children.   

Reversed and remanded. 

GRUBER, C.J., and WHITEAKER and VAUGHT, JJ., agree.   

GLADWIN and MURPHY, JJ., dissent.  

 ROBERT J. GLADWIN, Judge, dissenting.  Arkansas law today steps deeper into 

the swamp that is Hollandsworth.    I am not left with a definite and firm conviction that the 

circuit court erred; therefore, I respectfully dissent.   

 We review the denial of a petition to relocate de novo for clear error.  Colston v. 

Williams, 2018 Ark. App. 455, at 2, 556 S.W.3d 548, 550.  Arkansas appellate courts have 

                                         
13See Fischer, supra (finding that a noncustodial parent could have meaningful 

visitation with his daughter if she and her mother relocated to the Virgin Islands with 

proposed visitation at Christmas break, summer break, and two other weeks per year).   
 



12 

 

repeatedly stated that they give due deference to the circuit court’s superior position to 

determine the credibility of witnesses.  See Ford v. Ford, 347 Ark. 485, 491, 65 S.W.3d 432, 

436 (2002).  The majority holds that the circuit court erroneously shifted the burden of 

proof to the appellant.  My review of the case convinces me that the circuit court did not 

shift the burden and its order should be affirmed.  

The only witnesses to testify were the parties, and the majority opinion recites the 

majority of the testimony.  However, some additional testimony is helpful.  Appellant 

testified that she planned to further her education to complete her bachelor’s degree in 

science and to prepare for the MCAT.  She stated that she currently makes ends meet but 

that an eight-to-five job would not allow her to go to school.  Appellant is currently a 

registered nurse, but she acknowledged that she did not have a job offer in Canada and that 

she was not licensed to work in the healthcare field in Canada.  She currently nets 

approximately $3000 a month from nursing in Arkansas.  Appellant did not have an exact 

amount for the anticipated cost of living in Winnipeg and recognized that neither she nor 

appellee have the financial resources to cover the expensive transportation costs back and 

forth for visitation.  Appellant stated that her parents could come to Canada and stay a “short 

while.”  She also testified that she was currently enrolled in the University of Manitoba in 

a biology class and was on a waiting list for two chemistry classes.  Appellant explained that 

she had secured a one-bedroom apartment in Winnipeg—but acknowledged that she had 

not signed a lease—after living in a two-bedroom apartment in Fayetteville. She stated that 

her two children, one or both of her parents, and she would live in the one-bedroom 

apartment in Winnipeg for the time being.  Appellant has no family living in the city or 
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province where she intends to move.  She also testified that appellee has another child who 

has a sibling relationship with her two children.   

The parties each testified about the potential move and the circumstances 

surrounding it.  At the close of the case, the circuit court stated,  

We are back on the record in DR-2016-0279 Melita (Cox) Nicola v. Nathan 

Cox.  In this type of case, the State of Arkansas has set out specifics as to what a 

circuit judge is to look at to determine whether or not relocation should occur.  As 

I am sure your attorneys have explained to you both, the presumption is that 
relocation is allowable and should occur, but the respondent has the burden and the 

possibility to rebut that presumption.   

 

In listening to the testimony in this case, I’ll be honest, I’m not sure we even 
get to the Hollandsworth, but I will definitely go through the five factors in 

Hollandsworth. 

 

In the circuit court’s written order, paragraph 4 states the following: 

The Court, mindful of the presumptions of and provision of the Hollandsworth 
decision as well as the subsequent decisions up to and including the Cooper v. Kalkwarf 

opinion of the Arkansas Supreme Court, does for the reasons recited in the Court’s 

bench opinion, the same being incorporated herein as if set out word for word (see 
attached), find that the requested move of the plaintiff is speculative at best, that such 

a move would not be in the best interests of the parties’ minor children, and that the 

defendant has successfully rebutted any presumption that might otherwise be afforded 

to the plaintiff in regard to her requested relocation and the resulting modification 
of the Court’s prior orders. 

 
These two statements by the circuit court convince me that the court understood 

the Hollandsworth presumption and correctly applied it.  The majority picks some ill-advised 

comments made by the circuit court to support reversal.  These comments would have had 

no bearing on this case had the circuit court not taken the unusual act to incorporate them 

into its written order.  See Nat’l Home Ctrs., Inc. v. Coleman, 370 Ark. 119, 257 S.W.3d 862 

(holding that the written order controls over an oral order).   



14 

 

 The majority opinion further muddies the Hollandsworth waters by placing the 

noncustodial parent in the impossible position of proving a negative.  For example, a 

custodial parent can simply announce he or she is leaving Arkansas to move to Los Angeles, 

California, to enter the film industry.  When questioned about (1) where the child will live, 

(2) where the child will attend school, (3) what the communication schedule will be, (4) 

the effect of the move on the family relationships, and (5) the child’s preference, the 

custodial parent can simply answer, “I haven’t decided yet,” or “I don’t know.”  The 

noncustodial parent is required to rebut this lack of evidence.  One can easily conjure up 

scenarios in which such a life in Los Angeles would be in the child’s best interest, but one 

could also imagine scenarios in which the move would not benefit the child.  This establishes 

an impossible burden for the noncustodial parent to meet.     

 The majority states that the custodial parent is not required to prove that the move 

would be beneficial to the custodial parent or the children.  However, the polestar in making 

a relocation determination is the best interest of the child, considering the five Hollandsworth 

factors.  In the current case, the circuit court looked at the evidence and determined that 

the move was not in the children’s best interest.  I cannot say the court erred. 

MURPHY, J., joins. 

 Taylor & Taylor Law Firm, P.A., by: Andrew M. Taylor and Tasha C. Taylor, for 

appellant. 
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