Cite as 2018 Ark. App. 164

Reason: | attest to the
oty anc et o this ARKANSAS COURT OF APPEALS
document
Date: 2022-01-10 12:04:40
Foxit PhantomPDF Version: DIVISION IV
9.7.5 No. CV-17-933
STEVEN KOHLMAN Opinion Delivered: February 28, 2018
APPELLANT

APPEAL FROM THE SEBASTIAN
V. COUNTY CIRCUIT COURT, FORT
SMITH DISTRICT [NO. 66FJV-16-181]

ARKANSAS DEPARTMENT OF HONORABLE SHANNON L. BLATT,
HUMAN SERVICES AND MINOR JUDGE
CHILDREN

APPELLEES | AFFIRMED
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Appellant Steven Kohlman appeals from the termination of his parental rights to his
children J.K., As.K., Au.K., and B.K., who range in age from three to seven years old." On
appeal, Steven argues that he was denied due process because he was not made a party or
offered services until the petition to terminate his parental rights was filed, and he also argues
that the termination order should be reversed because there was insufficient proof of
statutory grounds or that termination was in the children’s best interest. We affirm.

We review termination-of-parental-rights cases de novo. Mitchell v. Ark. Dep’t of
Human Servs., 2013 Ark. App. 715, 430 S.W.3d 851. At least one statutory ground must
exist, in addition to a finding that it is in the child’s best interest to terminate parental rights;

these must be proved by clear and convincing evidence. Ark. Code Ann. § 9-27-341 (Supp.

IThe children’s mother, Kathy Jenkins, also had her parental rights terminated;
however, Kathy has not appealed.



2015); M.T. v. Ark. Dep’t of Human Servs., 58 Ark. App. 302, 952 S.W.2d 177 (1997).
Clear and convincing evidence is that degree of proof that will produce in the factfinder a
firm conviction as to the allegation sought to be established. Anderson v. Douglas, 310 Ark.
633, 839 S.W.2d 196 (1992). The appellate inquiry 1s whether the trial court’s finding that
the disputed fact was proved by clear and convincing evidence is clearly erroneous. J.T. v.
Ark. Dep’t of Human Servs., 329 Ark. 243, 947 S.W.2d 761 (1997). A finding is clearly
erroneous when, although there is evidence to support it, the reviewing court on the entire
evidence is left with a definite and firm conviction that a mistake has been made. Yarborough
v. Ark. Dep’t of Human Servs., 96 Ark. App. 247, 240 S.W.3d 626 (2006).

This case was initiated by appellee Arkansas Department of Human Services (DHS)
when it filed a petition for emergency custody of the children on April 4, 2016. The
petition named Kathy as the children’s mother and Steven as their putative father. An
attached aftidavit of a family-service worker stated that it had been reported that the children
had been left with a babysitter for three days and that Kathy was supposed to get them but
never showed up. It was also reported that Kathy used drugs. The worker made contact
with the babysitter and found that the children were safe and being cared for by her. The
babysitter had already made arrangements with the children’s paternal grandfather, R obert
Kohlman (appellant’s father), for Robert to pick the children up and take them to his home.
At that time, DHS decided that it would allow Robert to take his grandchildren to his
home. However, before Robert arrived to get the children, Kathy took the children from
the babysitter and went to a motel under a false name. On the next day, the family-service

worker located the children at the motel, and they were again in the care of the babysitter.



Kathy was away from the hotel room, but she returned and was drug tested. Kathy tested
positive for multiple controlled substances including methamphetamine, THC, and opioids.
The babysitter also tested positive for drugs. The worker made contact with Steven, who
had recently been arrested and incarcerated for failure to appear. Steven stated that he had
left the children in the babysitter’s care prior to his incarceration but that he did not know
she used drugs. The affidavit also stated that DHS had a previous history with the family.
In the previous protective-services case, there had been true findings against Steven for
inadequate supervision of J.K. in 2011 and physical abuse committed against As.K. in 2012.

On April 4, 2016, the trial court entered an ex parte order for emergency custody of
the children. In the emergency order, the trial court found that removal of the children
was necessary to protect their health and safety.

A probable-cause order was entered on April 27, 2016. The probable-cause order
stated that Steven was the putative father and had appeared at the probable-cause hearing.
The trial court ordered Steven to submit to genetic testing.

The trial court entered an adjudication order on June 7, 2016, finding the children
to be dependent-neglected. The goal of the case was a concurrent goal of reunification and
permanent relative placement. A review order was entered on December 14, 2016, wherein
the goal of the case was changed to reunification with the concurrent goal of termination
of parental rights and adoption. In the review order, the trial court found that Kathy had
no income, no transportation, had not complied with the case plan, and had consistently
tested positive for illegal drugs. The review order indicated that Steven was living with his

father and had not availed himself of services. The trial court did, however, indicate that



Steven had submitted to random drug screens (which were negative) and had exercised
visitation with the children (but had appeared at visitation intoxicated).

In a permanency-planning order dated February 6, 2017 (but not entered until March
28, 2017), the trial court found that DNA testing had confirmed Steven to be the children’s
father, and thus the court found Steven to be the legal father. The trial court appointed
Steven counsel. The trial court found that both parents had not availed themselves of
services and that Kathy continued to test positive for illegal drugs. The case goal was
changed to termination of parental rights and adoption.

On March 15, 2017, DHS filed a petition to terminate both parents’ parental rights.
The termination hearing was held on July 10, 2017.

On August 16, 2017, the trial court entered an order terminating the parental rights
of both Kathy and Steven. The trial court found by clear and convincing evidence that
termination of parental rights was in the children’s best interest, and the court specifically
considered the likelihood that the children would be adopted, as well as the potential harm
of returning them to the custody of their parents as required by Arkansas Code Annotated
section 9-27-341(b)(3)(A)(1) & (i1). With respect to both parents, the trial court found clear
and convincing evidence of the following three statutory grounds under subsection
(b)(3)(B):

(1)(a) That a juvenile has been adjudicated by the court to be dependent-

neglected and has continued to be out of the custody of the parent for twelve (12)

months and, despite a meaningful effort by the department to rehabilitate the parent

and correct the conditions that caused removal, those conditions have not been
remedied by the parent.



(vi1)(a) That other factors or issues arose subsequent to the filing of the original
petition for dependency-neglect that demonstrate that placement of the juvenile in
the custody of the parent is contrary to the juvenile’s health, safety, or welfare and
that, despite the offer of appropriate family services, the parent has manifested the
incapacity or indifference to remedy the subsequent issues or factors or rehabilitate
the parent’s circumstances that prevent the placement of the juvenile in the custody
of the parent.

(ix) (a) The parent is found by a court of competent jurisdiction, including the
juvenile division of circuit court, to:

(3)(A) Have subjected any juvenile to aggravated circumstances.

(B) “Aggravated circumstances” means:

(i) . . . [A] determination has been made by a judge that there is little
likelihood that services to the family will result in successful
reunification.

At the termination hearing, it was established that Steven had been incarcerated for
a total of nine or ten months during the fifteen months since emergency removal of the
children. Most recently, Steven was in prison between December 14, 2016, and May 23,
2017, for violating the terms of his probation related to a 2012 conviction for aggravated
assault committed against Kathy. For the probation violations, Steven was sentenced to
three years in prison followed by a three-year suspended imposition of sentence. He was
paroled on May 23, 2017. After his release, Steven moved into his father’s house where he
continued to reside as of the termination hearing held on July 10, 2017.

DHS family-service worker Tehrina Means was assigned to this case. Ms. Means
indicated that a case plan was prepared by DHS about a month after the case began, wherein
Steven was directed to maintain contact with DHS, submit to drug screens and a
psychological evaluation, and take parenting classes. Steven was further directed to maintain

stable housing, income, and transportation. Ms. Means indicated that Steven did submit to



drug screens. These drug screens were performed on May 5, 2016, September 9, 2016, and
June 7, 2017, and on each screen Steven was negative for both drugs and alcohol.
Ms. Means also testified that, during the periods when he was out of jail, Steven visited his
children on a fairly consistent basis and he was very loving with the children during the
visits. However, Steven had shown up to visitation intoxicated. Ms. Means acknowledged
that Steven was presently employed,” that he was “pretty good” with acquiring
transportation, and that he was living with his father. She also stated that, other than when
he was incarcerated, Steven had consistently lived in his father’s house.

Ms. Means recommended termination of both Steven’s and Kathy’s parental rights.”
Ms. Means indicated that she did not think Steven had made any progress during the case.
She stated that Steven had failed to complete services, which included parenting classes and
submitting to a psychological evaluation. Ms. Means also indicated that one of her biggest
concerns was the fact that Steven continued to have an alcohol problem, for which he had
not received treatment. Ms. Means did testify, however, that Steven had told her he had
tried to avail himself of services while in prison, but they were not made available to him.
She also conceded that Steven had been in contact with DHS since his release from prison.

Ms. Means thought that, due to Steven’s minimal contact with his children and
failure to make progress in the case, further services would not result in successful

reunification. She thought that the children would be at risk of harm if returned to Steven,

2Steven introduced a letter from his employer confirming his employment as an
apartment maintenance worker since June 12, 2017.

3With respect to Kathy, Ms. Means testified that Kathy had tested positive for illegal
drugs throughout the case and that the children could not be safely returned to her custody.
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and that termination of parental rights and adoption was in the children’s best interest.
Ms. Means testified that the children were adoptable.

Steven’s father, Robert Kohlman, testified on Steven’s behalf. Robert testified that
he was willing to let Steven’s children live with him when this case began and that he still
wanted the children to be in his home. Robert stated that he lives in a clean and appropriate
three-bedroom house with Steven and another of Robert’s sons. Robert stated that he

b

loves his grandchildren and that they call him “papa.” Robert indicated that Steven was
doing well since being released from prison and that Steven was focused only on getting his
children back. Robert stated that his house is alcohol-free, and he thought that Steven was
capable of maintaining sobriety.

Steven testified on his own behalf, and he stated that, since being released from
prison, he has had three or four visits with his children and that those visits have gone great.
Steven stated that he is bonded with his children and that if given more time he could do
what was necessary to show he is fit to care for them. He indicated that, while in prison,
he signed up for parenting and anger management classes, but he was put on a waiting list
and was never afforded the services. However, he expressed a willingness to comply with
services and had been contacting DHS in an attempt to arrange them. Steven acknowledged
that he had a drinking problem early in the case, and he admitted that he had shown up
intoxicated to a visit with the children. However, he testified that he has not been
intoxicated during his visits since being released from prison and that he was willing to

undergo a drug-and-alcohol assessment. Steven stated that he had a strong support system

and had no intention of getting into trouble. He stated that he was employed before going



to prison and that he is employed now. Steven asserted that he has a good home
environment, and he did not think the children would be in danger if returned to him.

In this appeal, Steven first argues that he was denied due process because he was not
made a party to the case or offered DHS services until DHS sought to terminate his parental
rights. However, Steven failed to raise any due-process argument to the trial court. We
have held that that we will not consider issues raised for the first time on appeal, even
constitutional ones. Maxwell v. Ark. Dep’t of Human Servs., 90 Ark. App. 223, 205 S.W.3d
801 (2005). Because no specific due-process argument was raised below, this point is not
preserved for our review. See Willis v. Ark. Dep’t of Human Servs., 2017 Ark. App. 559, 538
S.W.3d 842.

Steven’s next argument is that none of the three statutory grounds relied on by the
trial court were sufficient to support termination of his parental rights. He argues that the
“failure to remedy” ground was not satisfied because he had no responsibility for the
conditions that caused the children’s removal. As for the “subsequent factors” and
“aggravated circumstances” grounds, Steven contends that these were not proved because
he never received meaningful DHS services.

Only one ground is necessary to terminate parental rights. Wafford v. Ark. Dep’t of
Human Servs., 2016 Ark. App. 299, 495 S.W.3d 96. We hold that the trial court did not
clearly err in finding that Steven had subjected the juveniles to aggravated circumstances,
meaning that there is little likelihood that services to the family will result in successful

reunification. See Ark. Code Ann. § 9-27-341(b)(3)(B)(ix)(a)(3)(A) & (B). Because we



conclude that DHS adequately proved “aggravated circumstances,” we need not discuss the
remaining two grounds found by the trial court.

In contesting the trial court’s finding of “aggravated circumstances,” Steven argues
that he was never offered meaningful services. However, a finding of “aggravated
circumstances” does not require DHS to prove that meaningful services toward reunification
were provided. See Ford v. Ark. Dep’t of Human Servs., 2017 Ark. App. 211; Draper v. Ark.
Dep’t of Human Servs., 2012 Ark. App. 112, 389 S.W.3d 58. In light of Steven’s persistent
criminal misconduct for which he was incarcerated for the majority of this case, we hold
that the proof supported the trial court’s conclusion that there is little likelihood that services
would result in successful reunification between Steven and his children.

The record shows that, in the previous protective-services case, Steven was found to
have inadequately supervised one of his children and had physically abused another. In
addition, Steven was convicted of aggravated assault committed against the children’s
mother in May 2012, for which he had been placed on probation. When this dependency-
neglect case was opened on April 4, 2016, Steven was incarcerated for failure to appear.
Steven was later cited for failure to appear on additional occasions, and he was in and out
of jail with his probation-revocation hearing pending. During this time, by his own
admission, Steven was intoxicated during visitation with his children. On December 14,
2016, Steven pleaded guilty to violating the terms of his probation, and a sentencing order
was entered sentencing him to three years in prison followed by a three-year suspended
imposition of sentence. A report attached to the sentencing order stated that Steven had

violated his probation by committing the new offenses of DWI and failing to report, by



testing positive for controlled substances, and by failing to pay fines and fees as ordered. The
trial court indicated in the report and in the sentencing order that Steven’s sentence was a
departure from the sentencing guidelines as a result of the aggravating factor “persistent
criminal misconduct while under supervision.” Although Steven was released from prison
shortly before the termination hearing was held, he remained on parole and under the
restrictions of a suspended sentence. According to Steven’s testimony, he was in jail for a
total of nine or ten months during these fifteen-month proceedings. Given the fact that
Steven was incarcerated for the majority of this case and has demonstrated sustained criminal
misconduct clearly indicative of an impediment to reunification with his children, we affirm
the termination of his parental rights based on the trial court’s finding of aggravated
circumstances.

We observe that Steven also challenges the trial court’s finding that termination of
his parental rights was in the children’s best interest. However, we conclude that the trial
court did not clearly err in making its best-interest determination for many of the same
reasons supporting aggravated circumstances. Steven’s history with violence, alcohol, and
resulting incarcerations are factors weighing in favor of the trial court’s finding that the
children would be at serious risk of harm if returned to Steven’s custody. Moreover, there
was testimony that these children are adoptable, and termination of Steven’s parental rights
will have the effect of achieving permanency in the children’s lives. Having concluded that
the trial court’s findings as to a statutory ground and the best interest of the children are not

clearly erroneous, we affirm the order terminating Steven’s parental rights.
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Affirmed.

GRUBER, C.J., agrees.

WHITEAKER, J., concurs.

PHILLIP T. WHITEAKER, Judge, concurring. [ agree with the majority that
Kohlman failed to preserve his due-process arguments as presented to us. [ also agree that
on the facts and the law as it has been presented to us in this case, we must affirm—the
Department and the court checked all the correct boxes. I write, however, to express my
opinion that the best interest of the children should not be relegated to simply checking the
boxes.

In dependency-neglect proceedings, courts are weighing two great legal principles:
(1) the fundamental liberty interest of parents in the care, custody, and control of their
children (Troxel v. Granville, 530 U.S. 57 (2000)) and (2) the best interest of children (Porter
v. Ark. Dep’t of Health & Human Servs., 374 Ark. 177, 185, 286 S.W.3d 686, 693 (2008)).
These two principles are not inherently opposed to each other. In fact, we begin with the
premise that the primary goal of every case should be reunification and strengthening of the
parental bond. See Ark. Code Ann. § 9-27-302 (Repl. 2015). This is because few
consequences of judicial action are so grave as the severance of natural family ties. Benedict
v. Ark. Dep’t of Human Servs., 96 Ark. App. 395, 242 S.W.3d 305 (2006) (citing Santosky v.
Kramer, 455 U.S. 745(1982) (Rehnquist, J., dissenting)). As a result, when the state removes
a child from a parent, it has a duty to attempt reunification unless doing so would be
detrimental or destructive to the health and well-being of the child. See Ark. Code Ann. §

9-27-302.
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Thus, at the outset of every dependency-neglect action, the focus of the trial court,
the Department, and the attorney ad litem (AAL) should be to identify what action should
be taken to promote the best interest of the child and to strive for reunification if possible.
Yet, time and time again, we are faced with reviewing an appeal of a termination in which
attempts at reunification with the father have either taken a backseat to an attempt at
reunification with the mother or, as here, a known putative father with ties to the child is
left to linger as a nonparty until the decision to terminate is a foregone conclusion. Here,
Kohlman was identified as a putative father from the onset of the proceeding, but he was
provided minimal services and was not even named as a party to the proceedings until the
decision to terminate had been reached. This practice cannot, and does not, eftectively serve
the best interest of children. It is in the best interest of children to identify all potential
family placements for the child instead of allowing the child to languish in foster care. It is
in the best interest of children to provide all sources of financial support available to the
child. These best-interest goals cannot be accomplished as long as we continue to provide
putative fathers no more than a cursory attempt to even be included in the proceedings.
Simply put, the best interest of children requires more than the bare minimum that is being
afforded. If we truly intend for the focus to be on the best interest of the child, something
must change. The court, the Department, and the AAL, who has been appointed to
represent the best interest of the children, must do more. Putative fathers must be identified
and made parties as soon as possible so that they may become more involved in the process
earlier in the proceedings. By doing so, the children have more opportunities for placement

and support. If we continue to only check the boxes, the system fails, and the children lose.
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Leah Lanford, Arkansas Public Defender Commission, for appellant.
Mary Goff, Oftice of Chief Counsel, for appellee.

Chrestman Group, PLLC, by: Keith L. Chrestman, attorney ad litem for minor
children.
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