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A Pulaski County jury convicted Julia Blackwell of felony negligent homicide,
manslaughter, and third-degree battery. The jury sentenced Blackwell to ten years’
imprisonment for felony negligent homicide and fined her $500 for battery. Blackwell now
appeals her conviction, arguing that the circuit court erred when it denied her motion to
suppress and her motion to dismiss." We affirm.

On March 28, 2010, a car driven by Blackwell hit a seventy-nine-year-old man, Ralph
John Friedmann, who was walking on a sidewalk alongside Breckenridge Drive in Little
Rock. Friedmann sustained several injuries. Immediately following the accident, Little Rock
police officers transported Blackwell to Baptist Hospital where Blackwell gave a urine sample.

Blackwell was then transported to jail. At the jail, Blackwell gave a second urine sample.

"Blackwell filed a pro se motion to stay proceedings on February 3, 2015. We deny
the motion.
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On June 8, 2010, Friedmann died from his injuries, and on June 24, 2010, the State
charged Blackwell with felony negligent homicide and third-degree battery. Blackwell pled
not guilty to the charges.

On April 20, 2012, Blackwell filed a motion to suppress the urine samples taken at
Baptist Hospital and at the jail. Blackwell argued that the samples violated her Fourth, Fifth,
Sixth, and Fourteenth Amendment rights and Arkansas Code Annotated section 5-65-205.
Blackwell also argued that officials failed to maintain a proper chain of custody of the samples.

On August 7, 2013, the circuit court held a suppression hearing. At the hearing, the
State’s witnesses included Sergeant Greg Birkhead, Officer Natasha (“Tasha”) Sims, Amanda
Shere, Carrie Frederick, Sarah Dougan, Andrea Swift, and Rebecca Carlisle.

Sergeant Greg Birkhead of the Little Rock Police Department testified that on March
28, 2010, he went to Baptist Hospital to retrieve a blood sample from Blackwell. He stated
that when he asked Blackwell for a blood draw, she continually refused and asked to speak
with her attorney. Sergeant Birkhead told Blackwell that she was not entitled to an attorney
at that time but could call her attorney once she was booked at the jail. After Blackwell
refused to give a sample, Sergeant Birkhead contacted personnel in his department to try to
get a search warrant to draw Blackwell’s blood. However, he could not obtain a warrant.
Sergeant Birkhead testified that Officer Sims heard Blackwell refuse to give samples and knew
that he had tried to get a search warrant. Sergeant Birkhead also stated that he later witnessed
Ofticer Sims and Blackwell exit a hospital bathroom with a urine sample. He could not recall

whether Ofticer Sims had gloves or whether the cup had tape on it.
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Ofticer Tasha Sims, an officer with the Little Rock Police Department, testified that
she also went to Baptist Hospital on March 28, 2010, to obtain a blood sample from
Blackwell. She explained that she read Blackwell her rights under Act 106® and then asked
Blackwell to give a blood sample. She testified that Blackwell initially agreed to give a sample;
however, when the nurse entered the room to take the sample, Blackwell refused. The nurse
then left the room but Officer Sims continued to speak with Blackwell about giving the blood
sample. Later, the nurse reentered to try again to draw Blackwell’s blood but Blackwell again
refused. Officer Sims testified that Blackwell then explained that she was scared of needles.
Ofticer Sims suggested that Blackwell give a urine sample instead, and Blackwell agreed. She
took Blackwell to the restroom, and Blackwell provided her with a urine sample. Officer Sims
stated that she placed a latex glove over the cup containing the sample and wrote Blackwell’s
name on it. Officer Sims testified that she normally places tape over the cup but did not have
tape with her at that time.

Ofticer Sims then transported Blackwell to jail. She testified that she kept the sample
with her at all times except when she entered the jail with Blackwell. At that time, she locked
the sample in her vehicle. In the jail, Officer Sims took a second urine sample from Blackwell.
Ofticer Sims testified that she wrote Blackwell’s name on the cup along with the date, time,
and her initials. Officers Sims stated that her initials are “T.S.”

After processing Blackwell at the jail, Officer Sims drove to the department’s property

room in downtown Little Rock with both urine samples. Officer Sims testified that, in the

*Act 106 refers to the right to refuse a chemical test under Arkansas Code Annotated
section 5-65-205(a)(1) (Supp. 2007).
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property room, she put the samples into separate plastic bags and heat-sealed them. She then
assigned a tag number to the samples and placed them in a refrigerator locker. She finally
wrote a request to have the samples transferred to the Arkansas State Crime Lab. She testified
that she had no further contact with the samples after she placed them in the refrigerator.

On cross-examination, Blackwell’s counsel questioned Officer Sims about a previous
deposition in a civil case in which Officer Sims testified that she had initialed both samples and
sealed both samples with tape. In response to this questioning, Sims explained that at the civil
deposition, she testified to her normal practice of taking urine samples and how she
remembered taking Blackwell’s samples but admitted that her recollection at the civil
deposition and at the current hearing could be flawed.

Amanda Shere, a property technician for the Little Rock Police Department, also
testified at the suppression hearing. She stated that the urine samples remained in the
refrigerator where Officer Sims placed them until March 29, 2010. Shere explained that on
that day another property technician, employee 17495, transterred the samples to the property
room where she worked. On March 30, 2010, she transported the samples to the Arkansas
State Crime Lab for testing.

Shere also explained that samples must be properly sealed, initialed, and dated before
the property room will accept them. She noted that if a sample is not properly sealed, she
usually sends a notice to the submitting officer. In regard to the samples in this case, she did
not remember whether she had sent a notice and did not recall details about the samples’

packaging.
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Carrie Frederick, the property-room supervisor for the Little R ock Police Department,
testified that, on March 29, 2010, employee 17495 transferred the samples from the property
room where Ofticer Sims had submitted them to the property room down the street where
she and Shere worked. She noted that employee 17495 was Ed Fisher but explained that
Fisher had retired and moved to Arizona.

Sarah Dugan, a forensic technician for the Arkansas State Crime Lab, testified that her
job includes taking evidence from Shere to make sure the evidence is properly sealed and has
an officer’s initials. She explained that she then enters the evidence into the computer, assigns
barcodes to it, and places it into secure storage. Dugan testified that, according to her records,
she followed that procedure with the samples in this case and no problems existed with the
samples.

Andrea Swift, a forensic technician for the Arkansas State Crime Lab, stated that her
job includes taking evidence out of secure storage and transferring it to analysts. She testified
that, on April 1, 2010, she took samples in this case from secure storage to analyst Rebecca
Carlisle. She testified that she did not notice anything unusual or make any notations about
the packaging of the samples.

Rebecca Carlisle, a forensic toxicologist for the Arkansas State Crime Lab, testified that
she received the samples in this case from Swift on April 1, 2010, and placed them in secure
storage in the toxicology department to await testing. A few days later, on April 6, 2010, she
checked out the samples for testing. After checking out the samples, she inspected their

condition and packaging. She testified that the samples were in a single, sealed plastic bag. She
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explained that, within the plastic bag, each sample was in a latex glove. Carlisle noted that the
samples were distinguished from one another by numbers written on the gloves—*“1” and
“2.” She stated that sample “1” had a plastic jar with the labeling “Julia Blackwell” along with
the time “20:03.” She testified that no initials appeared on the jar of sample “1” and the
sample had not been taped shut. She stated that sample “2” had the initials “JM” and the
sample had been taped shut. After noting the appearance of the samples, Carlisle stated that
she proceeded with the testing. She explained that she tested sample “1” because that sample
had the earlier time on it. She testified that sample “1” tested positive for amphetamines. She
did not test sample “2.”

At the conclusion of this testimony and the hearing, the circuit court denied
Blackwell’s motion to suppress on all grounds. On September 4, 2013, the State amended the
charges against Blackwell to include a charge for manslaughter. Blackwell filed a motion to
dismiss the manslaughter charge, arguing that the statute of limitations in Arkansas Code
Annotated section 5-1-109(b)(3) barred the charge. The circuit court held a hearing on the
motion to dismiss, and at the conclusion of the hearing, the court denied the motion.

On November 7, 2013, a jury trial was held, and the jury convicted Blackwell of all
three charges. The jury then sentenced Blackwell for the felony negligent homicide
conviction and the battery conviction but did not sentence her for the manslaughter

conviction.” However, Blackwell’s judgment reflects the following sentences: zero years’

’The record shows that in a bench conference before the sentencmg stage, the State
asked the court not to send the manslaughter-sentencing instruction to the jury. Specifically,

the prosecutor stated, “I think the defense would make a motion. We would actually, we’ll
make a motion. I don’t believe double jeopardy allows the jury to sentence on negligent
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imprisonment for manslaughter, ten years’ imprisonment for felony negligent homicide, and
a $500 fine for battery. Blackwell filed a timely notice of appeal, arguing that the circuit court
erred when it denied her motion to suppress the urine samples and her motion to dismiss the
manslaughter charge.

I. Motion to Suppress

Blackwell argues that the circuit court should have suppressed the urine sample because
the taking of the sample violated the plain language of Arkansas Code Annotated section 5-
65-205(a)(1) and her rights under the Fifth and Sixth Amendments to the United States
Constitution and the corresponding articles under the Arkansas Constitution. Blackwell also
claims that the circuit court should have suppressed the urine samples because the testimony
at the suppression hearing established that the samples lacked authenticity.

In reviewing the denial of a motion to suppress evidence, this court conducts a de
novo review based on the totality of the circumstances, reversing only if the circuit court’s
ruling denying the motion is clearly against the preponderance of the evidence. Hart v. State,
368 Ark. 237, 244 S.W.3d 670 (2006). We defer to the superiority of the circuit judge to
evaluate the credibility of witnesses who testify at a suppression hearing. Montgomery v. State,
367 Ark. 485, 241 S.W.3d 753 (2006).

Blackwell first argues that the taking of the urine samples violated the plain language
of Arkansas Code Annotated section 5-65-205 because Ofticer Sims and Sergeant Birkhead
repeatedly asked Blackwell to submit to chemical testing despite her refusals. Specifically,

Blackwell claims that the language of section 5-65-205 restricts officers to only one request

homicide and manslaughter.”
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for chemical tests.

Under Arkansas’s implied-consent statute, any person who operates a motor vehicle
shall be deemed to have given consent to a chemical test or tests of her blood, breath, or urine
if that person is involved in an accident while operating a motor vehicle. Ark. Code Ann. §
5-65-202(a) (Repl. 2005). However, Arkansas Code Annotated section 5-65-205(a)(1)
provides that “[i]f a person under arrest refuses upon the request of a law enforcement ofticer
to submit to a chemical test designated by the law enforcement agency, as provided in
[section] 5-65-202, no chemical test shall be given.” We strictly construe criminal statutes
and resolve any doubts in favor of the defendant. Graham v. State, 314 Ark. 152, 861 S.W.2d
299 (1993). The first rule of statutory construction is to construe the statute just as it reads,
giving the words their ordinary and usually accepted meaning in common language. State v.
Havens, 337 Ark. 161, 987 S.W.2d 686 (1999). If the language of the statute is plain and
unambiguous, and conveys a clear and definite meaning, there is no occasion to resort to rules
of statutory interpretation. Id.

In construing section 5-65-205 in this light, we find no merit in Blackwell’s argument.
Nothing in the statute limits law-enforcement officers to one request. Further, Officer
Birkhead and Ofticer Sims complied with the statute when they did not force Blackwell to
submit to a blood test when she refused, and Officer Sims obtained a urine sample only after
Blackwell agreed to a urine test. Accordingly, the giving of the urine samples did not violate
the plain language of the statute.

Blackwell next argues that the taking of the urine samples violated her rights under the
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Fifth Amendment and her Sixth Amendment right to counsel.* Our supreme court has
declined to extend the Fifth Amendment privilege protection to the collection of a chemical
test and has specifically held that Miranda rights do not apply to taking tests under the implied-
consent statute. Talley v. State, 2010 Ark. 357, 377 S.W.3d 222 (holding that the Fifth
Amendment did not prevent the compelled production of DNA); Wright v. State, 288 Ark.
209, 703 S.W.2d 850 (1986) (holding that the Miranda rights do not apply to taking tests
under the implied-consent statute). Further, our supreme court has held that submitting to
a scientific test is not a critical stage in criminal proceedings subject to the right to counsel
under the Sixth Amendment. Forrester v. State, 2010 Ark. 291 (holding that there is no right
to counsel prior to a breathalyzer). Accordingly, the taking of the urine samples did not
violate Blackwell’s Fifth Amendment rights or her Sixth Amendment right to counsel.

Blackwell finally asserts that the circuit court should have suppressed the samples
because testimony at the suppression hearing established that the samples lacked authenticity.
Specifically, Blackwell claims that the testimony establishes that the samples were tampered
with or confused with another sample. Blackwell points to Officer Sims’s testimony to
establish tampering and confusion. She notes that Officer Sims’s testimony concerning the
packaging of the samples conflicts with her earlier deposition testimony as well as the forensic
toxicologist’s description of the samples” packaging.

In making this argument, Blackwell asserts that the facts of this case are on point with

“Blackwell also appears to argue that the sample violated her due-process rights under
the Fourteenth Amendment. However, Blackwell merely states that the sample violated her
due-process rights but does not argue how those rights were violated. This court does not
consider an assertion when the appellant fails to present a convincing argument in its support.
Davis v. State, 2009 Ark. 478, 348 S.W.3d 553.

9
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Crisco v. State, 328 Ark. 388, 943 S.W.2d 582 (1997). In Crisco, our supreme court held that
a drug sample lacked authenticity when an officer’s testimony concerning the appearance of
the sample differed from the crime-lab chemist’s testimony. Id. The officer described the
sample as an off~white powder whereas the chemist described it as a tan, rock-like substance.
Id. Most significantly, the chemist stated that he would not have described the substance as
an oft-white powder. Id. Our supreme court held that the marked difference in the
descriptions of the substance established a lack of authenticity. Id.

The facts in Crisco are distinguishable from the instant case. In Crisco, the testimony of’
the officer and the chemist differed on the description of the actual substance. In this case,
Ofticer Sims’s description of the urine did not differ from the toxicologist’s description. The
individuals disagreed only on the packaging of the sample, and Officer Sims admitted that she
could have mistakenly described the packaging. Further, our supreme court has held that any
inconsistencies in the testimony oftered to establish chain of custody are for the trier of fact
to resolve. Owens v. State, 2011 Ark. App. 763, 387 S.W.3d 250 (citing Dansby v. State, 338
Ark. 697, 1 S.W.3d 403 (1999)). The circuit court judge observed the witnesses and heard
their testimony and concluded that the samples should be admitted. Accordingly, the urine
sample did not lack authenticity, and the circuit court properly denied Blackwell’s motion to
suppress.

II. Motion to Dismiss

Blackwell argues that the circuit court erred when it denied her motion to dismiss the

manslaughter charge because the charge was barred by the three-year statute of limitations

provided in Arkansas Code Annotated section 5-1-109(b)(3). Specifically, Blackwell claims
10
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that the statute of limitations began running on June 8, 2010, the day that Friedmann died,
and expired three years later on June 8, 2013. Thus, Blackwell asserts the manslaughter charge
filed on September 4, 2013, was time-barred. The State argues that the felony negligent
homicide charge filed on June 24, 2010, tolled the statute of limitations. In support of its
position, the State relies on section 5-1-109(g)(2), which provides that the statute of limitation
does not run during “any period when a prosecution against the accused for the same conduct
is pending in this state.”

We agree with the State. Both the felony negligent-homicide charge and the
manslaughter charge arise out of a single action—Blackwell striking Friedmann with her car.
Thus, the filing of the felony negligent-homicide charge tolled the statute of limitations.
Accordingly, the circuit court properly denied Blackwell’s motion to dismiss.

1. Illegal Sentence

Finally, this court notes that Blackwell’s sentence for manslaughter is illegal on its face.
Specifically, the judgment reflects a sentence of zero years” imprisonment for the manslaughter
conviction, a Class C felony, which requires a three-year minimum. See Ark. Code Ann. §
5-10-104(c) (Repl. 2006); Ark. Code Ann. § 5-4-401(a)(4) (Repl. 2006). Although this court
can consider an argument regarding an illegal sentence for the first time on appeal, the
aggrieved party must nonetheless appeal or cross-appeal in order to invoke the appellate
court’s jurisdiction over the claim. See Sullivan v. State, 366 Ark. 183, 234 S.W.3d 285 (2006);

Smith v. State, 354 Ark. 226, 118 S.W.3d 542 (2003); Cook v. State, 46 Ark. App. 169, 878

11
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S.W.2d 765 (1994). Here, the State did not file a notice of appeal or of cross-appeal.
Accordingly, we cannot address the legality of Blackwell’s manslaughter sentence.’
Affirmed.
HARRISON and GLOVER, J]., agree.
Debra . Reece, for appellant.

Dustin McDaniel, Att’y Gen., by: Brad Newman, Ass’t Att’y Gen., for appellee.

>This court also notes that Blackwell’s conviction for both manslaughter and felony
negligent homicide may violate double jeopardy. However, Blackwell did not raise the issue
on appeal, and thus it is not preserved for our review. See State v. Montague, 341 Ark. 144, 14
S.W.3d 867 (2000); but see Rowbottom v. State, 341 Ark 33, 13 S.W.3d 904 (2000) (holding
that a double-jeopardy claim was a fundamental right that an appellant could raise for the first
time in Rule 37 proceedings).
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