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Christian Leon Bustillos and Ivan Leon Bustillos, who are brothers, appeal from their
convictions by a Lonoke County jury for possession of a controlled substance, cocaine, with
intent to deliver. They argue on appeal that the trial court erred in denying their motions to
dismiss and that the quantity of cocaine possessed is a necessary element of the crime that was
not pled by the State in the information. We aftirm the judgment of the trial court as to Ivan
Bustillos, reverse the judgment of the trial court as to Christian Bustillos, and dismiss the
charge against Christian Bustillos.

Appellants were charged by information with one count of possession of a controlled
substance, cocaine, with intent to deliver. The information does not allege that appellants
possessed a specific amount of cocaine. Appellants were tried together. At the trial, Sergeant

Dennis Overton with the Arkansas State Police testified that on December 18, 2011, he
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pulled over an older-model, white, two-door sport-utility vehicle with an Arizona license
plate traveling on Interstate 40. Ivan was the driver and Christian was riding in the front
passenger’s seat. Sergeant Overton stopped the vehicle for impeding the flow of traftic and
failure to signal a lane change. The vehicle was registered to Ivan and had been registered
only two days before in Arizona. The insurance policy on the vehicle was a thirty-day policy.
Sergeant Overton testified that recently purchased vehicles are often used by people trafticking
narcotics. Although appellants indicated to Sgt. Overton that they were traveling from
Arizona to Indiana to visit a third brother, they were carrying what the sergeant described as
a very small amount of luggage. Both men drove the vehicle during the trip. There were
also new Marine Corps stickers on the back of the vehicle, which Sergeant Overton explained
are commonly used as “disclaimers”—items on or inside a vehicle that are aimed at earning
approval from law-enforcement officials. Christian had previously served in the Marine
Corps.

Sergeant Overton testified that he took Ivan to his vehicle to speak with him and,
during the conversation, Ivan was extremely nervous and sweating profusely. According to
Sgt. Overton, Christian was very nervous as well; he would not make eye contact with Sgt.
Overton. Sergeant Overton stated that the level of nervousness the men displayed was
different from that which people usually display during a traffic stop. Ivan told the sergeant
that they were going to visit their brother in Indiana because he had been in a car accident,
although he had only sustained bumps and bruises. Ivan gave consent for Sgt. Overton to

search the vehicle. Ivan told Sgt. Overton that he had purchased the vehicle from a friend.
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Christian indicated to Sgt. Overton that he did not know how Ivan had purchased the
vehicle. Ivan told Sgt. Overton that they would be staying with their brother and that no one
else would be there; however, Christian told the sergeant that they might be staying in a hotel
because there were going to be a bunch of people at their brother’s home.

While he was searching the vehicle, Sgt. Overton noticed that the carpet inside the
vehicle had been moved. He also noticed that the back seat of the vehicle had been removed
very recently. He stated that he knew this because the bolts holding the seat in place had
recently been removed. Ivan told Sgt. Overton that he had some work done on the vehicle
after he bought it due to problems with the starter or battery. When he shined a light into
the interior side molding, Sgt. Overton saw spray-foam insulation, which he testified is an
indication that there are narcotics in the vehicle. He further testified that the foam had
recently been put inside the vehicle. When he used a fiber-optic scope inside the seatbelt-
well on the driver’s side, he saw a green bundle. A bundle was not visible on the passenger’s
side. At that point, Sgt. Overton placed both men under arrest. After the car was taken to
a shop, three bundles of cocaine were removed from the interior. Two of the bundles were
located on the driver’s side and one bundle was located on the passenger’s side. Gene Bangs
with the Arkansas State Crime Laboratory testified that 3008.5 grams of cocaine were
removed from the vehicle. The State entered Bangs’s report into evidence without objection
from appellants.

After the State rested, appellants moved for a directed verdict, arguing that the State

failed to prove that they possessed the cocaine. The motions were denied. Christian testified
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that Ivan picked him up for the trip and that he had not seen the vehicle prior to that time.
He also testified that he was more cold than nervous during the stop and that he does not
make eye contact with people because he is shy. He denied any knowledge of the drugs
found in the vehicle. After the close of the evidence, appellants renewed their motions for
directed verdict, which were denied.

Before the case was submitted to the jury, appellants objected to the portion of the
verdict forms that required the jury to determine the amount of cocaine they possessed, which
would then determine the sentencing range. They argued that, because the State did not
allege an amount possessed in the information, they could only be found guilty of possessing
the minimum amount and proftered alternate sentencing-stage jury instructions. The jury
found both appellants guilty. The trial court elected not to give appellants’ proftered
sentencing instructions. The jury recommended that both appellants be sentenced to forty
years’ imprisonment. On December 8, 2011, the trial court entered separate judgment and
commitment orders in which it sentenced both appellants to forty years’ imprisonment. This
appeal followed.

Appellants’ first point on appeal is that the trial court erred in denying their motions
for directed verdict because the State failed to prove that they possessed the cocaine. On
appeal, we treat a motion for directed verdict as a challenge to the sufficiency of the evidence.
Sims v. State, 2012 Ark. App. 472. We will affirm the circuit court’s denial of a motion for
directed verdict if there is substantial evidence, either direct or circumstantial, to support the

jury’s verdict. Id. Substantial evidence is evidence forceful enough to compel a conclusion
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one way or the other beyond suspicion or conjecture. See id. Furthermore, this court views
the evidence in the light most favorable to the verdict, and only evidence supporting the
verdict will be considered. Id.

Prior to its repeal in 2011, after appellants committed the alleged offense, Arkansas
Code Annotated section 5-64-401(a) (Repl. 2005) provided that it was unlawful for any
person to manufacture, deliver, or possess with intent to manufacture or deliver a controlled
substance. It is not necessary for the State to prove literal physical possession of drugs in order
to prove possession; constructive possession—control of or right to control the contraband—is
sufficient. Mack v. State, 2010 Ark. App. 514. Constructive possession may be implied when
contraband is in the joint control of the accused and another person. Id. Joint occupancy of
an ordinary passenger vehicle, standing alone, is insufficient to establish possession or joint
possession; there must be some other factor linking the accused to the contraband. Id. In cases
involving automobiles occupied by more than one person, such additional factors include (1)
whether the contraband is in plain view; (2) whether the contraband is found with the
accused’s personal eftects; (3) whether it is found on the same side of the car seat as the
accused was sitting or in near proximity to it; (4) whether the accused is the owner of the
automobile, or exercises dominion and control over it; and (5) whether the accused acted
suspiciously before or during the arrest. Id. Constructive possession may be established by
circumstantial evidence. George v. State, 356 Ark. 345, 151 S.W.3d 770 (2004).

We hold that the jury verdict finding Ivan Bustillos guilty of possession of a controlled

substance with intent to deliver is supported by substantial evidence. The cocaine was found
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in a vehicle that was registered to Ivan. The vehicle was covered by an insurance policy that
only lasted thirty days. The cocaine was found in a location that would take time and eftort
to access and was hidden in a manner that would not have been possible for a transient
passenger. Furthermore, Sgt. Overton gave specific details regarding how Ivan appeared
nervous during the stop, specifically that he exhibited an extremely elevated heart rate and was
sweating profusely despite the cold temperature. This evidence raises a reasonable inference
that Ivan possessed the cocaine found in the vehicle. Therefore, the jury was not required to
resort to speculation or conjecture in finding that Ivan committed the offense with which he
was charged.

An analysis of the evidence against Christian compels a different result. The State
submitted evidence that Christian was a passenger in the vehicle in which the drugs were
tound encased in foam inside the interior body molding and that Christian had driven the
vehicle during the trip from Arizona to Arkansas. He did not own the vehicle. Driving the
vehicle during the trip from Arizona to Arkansas to relieve Ivan was the extent of his control
over the vehicle. Although cocaine was found on both sides of the vehicle, it was sufficiently
well hidden that Christian could not have been aware of its presence simply by riding in or
driving the vehicle. There was no evidence that Christian had been in or around the vehicle
before the trip. Sergeant Overton testified that Christian was nervous, but, in describing
Christian’s nervousness, could point only to the fact that Christian did not make eye contact
with him.

Viewing the evidence in the light most favorable to the jury’s verdict, it is insufticient
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to raise a reasonable inference of knowledge of the contraband, which is necessary in cases
involving joint occupation of a vehicle. See Walkerv. State, 77 Ark. App. 122,72 S.W.3d 517
(2002). The jury was required to resort to speculation and conjecture to conclude that
Christian possessed the cocaine found in the vehicle. Because the State failed to put before
the jury substantial evidence that Christian possessed the cocaine, we hold that the trial court
erred by denying his motion for directed verdict, reverse his conviction for possession of
cocaine with intent to deliver, and dismiss the charge against him.

Appellants’ next point on appeal is that the amount of the controlled substance
possessed 1s an element of the offense that must be pled by the State, and the failure of the
State in this case to plead a specific amount of cocaine alleged to have been possessed limits
the sentence that appellants may receive to the minimum allowed under the statute. To the
extent that appellants are arguing that the information is insufficient, this point is not
preserved for appellate review. Appellants’ challenge to the sufficiency of the information was
made after the case had been submitted to the jury. Challenges to the sufficiency of the
charging instrument must be raised before trial. Dickinson v. Norris, 2011 Ark. 413 (per
curiam).

To the extent that appellants are arguing that the issue is not the sufficiency of the
information but rather the sentencing instructions given to the jury by the trial court, we find
their argument to be without merit. A trial court’s ruling regarding whether to submit jury
instructions will not be reversed absent an abuse of discretion. Mainard v. State, 102 Ark. App.

210, 283 S.W.3d 627 (2008). Arkansas Code Annotated section 5-64-401(a)(1)(A)(1) (Repl.
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2005) provided that for possession of a Schedule I or II narcotic in an amount less than
twenty-eight grams, the punishment was to be ten to forty years’ imprisonment, or life.
Possession of such a narcotic in an amount more than twenty-eight grams but less than 200
grams necessitated a sentence of fifteen to forty years’ imprisonment, or life. Ark. Code Ann.
§ 5-64-401(a)(1)(B)(1). For possession of 200 to 400 grams, the punishment was twenty to
forty years, or life. Ark. Code Ann. § 5-64-401(a)(1)(C)(1). Finally, for possession of more
than 400 grams, the punishment was imprisonment for not less than forty years, or life. Ark.
Code Ann. § 5-64-401(a)(1)(D)(1). Appellants argue that each one of these sections delineated
a separate oftense and, because the State did not plead an amount possessed in the information,
it was improper for the trial court to instruct the jury to apply any section other than section
5-64-401(a)(1)(A)(1) in determining the punishment to be assessed.

It 1s evident from our reading of the statute that each subsection was not intended to
set out a separate oftense. Violation of the statute was triggered by the manufacture, delivery,
or possession with intent to manufacture or deliver, of a Schedule I or II narcotic. No matter
the weight possessed, the offense was classified as a Class Y felony. The sole difterence is that
the punishment to be assessed varied depending on the amount of the narcotic possessed. The
information put appellants on notice that section 5-64-401(a)(1) was the statute under which
they were charged. That section clearly indicated the different punishments to be assessed
based upon the amount of narcotic possessed. The State introduced, without objection, a lab
report indicating that 3008.5 grams of cocaine were retrieved from the vehicle. The

appellants were fully apprised by the statute under which they were charged that, if they were
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found guilty, the amount of narcotics the State proved they possessed would be used to assess
their punishment. Appellants never challenged the evidence regarding the amount of
narcotics retrieved from the vehicle. Instead, their defense was that they were unaware that
there were any narcotics in the vehicle. Given that the applicable subsections of section 5-64-
401 created mandatory minimum sentences as opposed to separate offenses, the trial court did
not abuse its discretion by instructing the jury as it did.

Appellants’ final argument is that if this court holds, as it does, that the applicable
portions of section 5-64-401 created mandatory minimum sentences as opposed to separate
offenses, the State’s failure to plead a specific quantity of narcotics should still be considered
a failure to plead a necessary element of the crime charged. However, appellants admit in
their briefs that current case law from the Supreme Court of the United States is contrary to
their position. The Supreme Court has held that whenever the severity of the punishment
1s linked to the presence or absence of an identified fact, that fact need not be proved beyond
a reasonable doubt. McMillan v. Pennsylvania, 477 U.S. 79 (1986). Appellants argue that a
more recent case, Apprendi v. New Jersey, 530 U.S. 466 (2000), should have been extended to
overrule the holding in McMillan. However, Apprendi did not overrule the applicable holding
in McMillan. As the amount of narcotics possessed is not a necessary element of the crime that
must be pled in the information, appellants’ argument on this point is without merit.

Aftirmed in part; reversed and dismissed in part.

VAUGHT, C.J., and BROWN, J., agree.
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