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1. MOTIONS — MOTION FOR DIRECTED VERDICT — CHALLENGE TO 
SUFFICIENCY OF EVIDENCE. — A directed-verdict motion is a chal-
lenge to the sufficiency of the evidence. 

2. EVIDENCE — REVIEW OF EVIDENCE — HOW SUFFICIENCY DETER-
MINED. — The appellate court reviews the evidence in the light most 
favorable to the State; the test for determining sufficiency of the 
evidence is whether the verdict is supported by substantial evidence, 
direct or circumstantial; substantial evidence is evidence forceful 
enough to compel a conclusion one way or the other beyond 
suspicion or conjecture; only evidence supporting the verdict will be 
considered; circumstantial evidence provides the basis to support a 
conviction if it is consistent with the defendant's guilt and inconsis-
tent with any other reasonable conclusion; whether .the evidence 
does so is a question for the jury. 

3. CRIMINAL LAW — NEGLIGENT HOMICIDE — HOW COMMITTED. — 
Arkansas Code Annotated section 5 -10-105(b)(1) (Supp. 2005) pro-
vides that "[a] person commits negligent homicide if he or she 
negligently causes the death of another person"; a person is criminally 
negligent when "he should be aware of a substantial and unjustifiable 
risk that the circumstances exist or the result will occur" [Ark. Code 
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Ann.§ 5-2-202(4) (Repl. 1997)1; the criminal code further states that 
"Nile risk must be of such a nature and degree that the actor's failure 
to perceive it, considering the nature and purpose of his conduct and 
the circumstances known to him, involves a gross deviation from the 
standard of care that a reasonable person would observe in the actor's 
situation." 

4. NEGLIGENCE — CIVIL & CRIMINAL NEGLIGENCE — DEGREE OF 
NEGLIGENCE REQUIRED DIFFERS. — The definition of criminal 
negligence is different from the definition of negligence in a civil 
case, which is merely the failure to do something that a reasonably 
careful person would do; the degree of negligence sufficient to 
establish civil liability is not sufficient to establish criminal liability. 

5. NEGLIGENCE — CRIMINAL NEGLIGENCE — STATE'S PROOF INSUFFI-
CIENT. — The evidence here indicated that appellant's garbage truck 
crossed the center line, struck one car, and struck a second car over 
one hundred feet away; there were no markings on the ground to 
suggest that he braked or otherwise tried to prevent the accident; the 
State presented no other evidence supporting the contention of 
criminal negligence; any number of factors could have caused appel-
lant's truck to cross the center line; in all of the cases relied upon by 
the State, the State presented some other evidence (excessive speed-
ing, intoxication, driving in the opposite lane of traffic, passing 
another vehicle while driving uphill) showing a gross deviation from 
the standard of care; the only factor that the State presented to show 
that appellant was criminally negligent here was that he crossed the 
center line and that he made no apparent effort to prevent the 
collision with the deceased's automobile after he struck the first 
automobile; the decedent's family may have a civil negligence action 
against appellant for his failure to maintain his garbage truck on the 
right side of the road; however, the State presented insufficient proof 
that appellant's actions rose to the level of aiminal negligence. 

6. MOTIONS — TRIAL COURT ERRED IN DENYING APPELLANT'S MO-
TION FOR DIRECTED VERDICT — CONVICTION REVERSED. — The 
trial court erred in denying appellant's motion for directed verdict; 
accordingly, appellant's conviction for negligent homicide was re-
versed. 

Appeal from Mississippi Circuit Court; Ralph Edwin Wilson, 
Jr., Judge, reversed and dismissed. 

Bearden Law Firm, by: Mike Bearden, for appellant. 
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Mike Beebe, Att'y Gen., by: Laura Shue, Ass't Att'y Gen., for 
appellee. 

WENDELL L. GRIFFEN, Judge. Charles W. Utley appeals 
from his conviction for negligent homicide in the death 

of W.R. Perdue. He challenges the sufficiency of the evidence. 
Because the State failed to present evidence that appellant was 
criminally negligent, we reverse.' 

On January 17, 2003, appellant was involved in a three-
vehicle accident when the loaded garbage truck he was driving 
crossed the center line and collided with two vehicles on Highway 
61 south of Blytheville. Brent Young was traveling in the north-
bound lane. Perdue was driving behind him. Young testified that, 
as he crossed a bridge while traveling north, he saw appellant's 
southbound truck cross the center line. Appellant's truck nicked 
Young's truck, shattering one of Young's windows and hitting the 
bed of Young's truck. Young then turned around and saw "a ball 
of fire on the bridge." He testified that he was driving around a 
curve and did not know that appellant was in his lane. 

John Henderson testified that he was working at a cemetery 
near the bridge when the accident happened. He had his back to 
the bridge when he heard something that sounded like an explo-
sion. He turned around and saw a fire on the bridge. Henderson 
testified that he saw appellant's truck slide past the bridge and into 
a ditch. 

Officer James Creecy arrived at the scene at 1:15 p.m. He 
testified that it was a clear, cold day and that he did not see any 
problems with the road. He testified that he saw some skid marks, 

• yaws (marks a vehicle makes when it is turning and bearing down 
instead of braking), and gouges between the first truck and 
appellant's truck. Creecy saw no impact conditions on the south-
bound side of the highway. On cross-examination, Creecy testi-
fied that appellant was calm and subdued when he saw him. He 
also testified that he did not know how close Perdue was driving to 
Young or whose fault the accident was. On redirect, he testified 

' This case was originally submitted to this court on December 8, 2004. It was 
remanded for rebriefing because appellant failed to include a copy of the notice of appeal in 
his addendum. See Utley v. State, CACR 04-490 (Feb. 2, 2005) (not designated for publica-
tion). Appellant has submitted substantially the same brief, with the previous error corrected. 
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that he did not notice any defects in appellant's truck, but on 
recross, he admitted that he did not inspect appellant's vehicle. 

Officer Darrell McClung diagramed the scene of the acci-
dent. He testified that the area of impact of the first collision was 
one hundred eleven feet from the beginning of the bridge and that 
the second area of impact was on the bridge and seven feet left of 
the center line. He saw no skid marks, yaws, or anything else to 
suggest that there had been any changes in one of the vehicles 
between the first area of impact and the second area of impact. 

A Mississippi County jury found appellant guilty of negli-
gent homicide and sentenced him to one year in the Arkansas 
Department of Correction and a $1,000 fine. This appeal followed. 

[1, 2] For his sole point on appeal, appellant argues that 
the trial court erred in denying his motion for directed verdict. He 
contends that the State presented insufficient evidence to show 
that he was criminally negligent. A directed-verdict motion is a 
challenge to the sufficiency of the evidence. Doubleday v. State, 84 
Ark. App. 194, 138 S.W.3d 112 (2003). We review the evidence 
in the light most favorable to the State. Baughman v. State, 353 Ark. 
1, 110 S.W.3d 740 (2003). The test for determining the sufficiency 
of the evidence is whether the verdict is supported by substantial 
evidence, direct or circumstantial. Id. Substantial evidence is 
evidence forceful enough to compel a conclusion one way or the 
other beyond suspicion or conjecture. Id. Only evidence support-
ing the verdict will be considered. Id. Circumstantial evidence 
provides the basis to support a conviction if it is consistent with the 
defendant's guilt and inconsistent with any other reasonable con-
clusion. Von Holt v. State, 85 Ark. App. 308, 151 S.W.3d 1 (2004). 
Whether the evidence does so is a question for the jury. Id. 

[3, 4] Arkansas Code Annotated section 5-10-105(b)(1) 
(Supp. 2005) provides that "[a] person commits negligent homi-
cide if he or she negligently causes the death of another person." A 
person is criminally negligent when "he should be aware of a 
substantial and unjustifiable risk that the circumstances exist or the 
result will occur." Ark. Code Ann. § 5-2-202(4) (Repl. 1997). 
The criminal code further states that "[t]he risk must be of such a 
nature and degree that the actor's failure to perceive it, considering 
the nature and purpose of his conduct and the circumstances 
known to him, involves a gross deviation from the standard of care 
that a reasonable person would observe in the actor's situation." 
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Ark. Code Ann. 5 5-2-202(4) (emphasis added). This is different 
from the definition of negligence in a civil case, which is merely 
the failure to do something that a reasonably careful person would 
do. Wal-Mart Stores, Inc. v. Londagin, 344 Ark. 26, 37 S.W.3d 620 
(2001); City of Little Rock v. Cameron, 320 Ark. 444, 897 S.W.2d 
562 (1995). The degree of negligence sufficient to establish civil 
liability is not sufficient to establish criminal liability. Hunter v. 
State, 341 Ark. 665, 19 S.W.3d 607 (2000); Phillips v. State, 6 Ark. 
App. 380, 644 S.W.2d 288 (1982). 

Both appellant and the State cite several negligent-homicide 
cases. In Ayers v. State, 247 Ark. 174, 444 S.W.2d 695 (1969), both 
the appellant and the victim had a blood-alcohol level of 0.15. 
While the supreme court stated that "[t]he criminal negligence in 
this case falls most heavily on the driver who crossed the center line 
of the highway," it reversed the appellant's negligent-homicide 
conviction because there was no evidence concerning whether the 
defendant or the victim crossed the center line. Id. at 187, 444 
S.W.2d at 695. Our supreme court in Baker v. State, 237 Ark. 862, 
376 S.W.2d 673 (1964), affirmed a conviction for negligent 
homicide when the evidence showed that the appellant was 
speeding in the opposite lane of traffic and had three drinks of 
whiskey that afternoon. In Lowe v. State, 264 Ark. 205, 570 S.W.2d 
253 (1978), the supreme court affirmed the appellant's negligent-
homicide conviction when the State presented evidence that the 
appellant was excessively speeding when he hit a stopped car and 
left ninety-eight feet of scuff marks before the impact and forty-
nine feet afterward. In Hunter v. State, supra, the evidence was 
sufficient to convict the appellant of negligent homicide when the 
appellant testified that he was familiar with the road and was 
attempting to pass a logging truck going uphill in the rain when the 
collision occurred. 

[5] The evidence here indicated that appellant's garbage 
truck crossed the center line, struck one car, and struck a second 
car over one hundred feet away. There were no markings on the 
ground to suggest that he braked or otherwise tried to prevent the 
accident. The State presented no other evidence in this case 
supporting the contention of criminal negligence. Any number of 
factors could have caused appellant's truck to cross the center line. 
In all of the aforementioned cases, the State presented some other 
evidence (excessive speeding, intoxication, driving in the opposite 
lane of traffic, passing another vehicle while driving uphill) show- 



386 	 [93 

ing a gross deviation from the standard of care. The only factor that 
the State presented to show that appellant was criminally negligent 
was that he crossed the center line and that he made no apparent 
effort to prevent the collision with Perdue's automobile after he 
struck the first automobile. Perdue's family may have a civil 
negligence action against appellant for his failure to maintain his 
garbage truck on the right side of the road; however, the State 
presented insufficient proof that appellant's actions rose to the 
level of criminal negligence. 2  

[6] We hold that the trial court erred in denying appel-
lant's motion for directed verdict. Accordingly, appellant's con-
viction for negligent homicide is reversed. 

Reversed and dismissed. 

ROBBINS and BIRD, B., agree. 


