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Court of Appeals of Arkansas
Opinion delivered December 14, 2005

1. CRIMINAL LAW — SPEEDY-TRIAL PERIOD HAD NOT EXPIRED. —
When a victim testifies as to multiple acts of rape of a different nature,
separated in point of time, there is no continuing offense; the
speedy-trial period for the defendant’s prosecution in Saline County
for sexual crimes he committed there against his step-daughter after
August 18, 2002, was not triggered by his arrest on September 22,
2002, for sex-based charges involving her and her friend in Hot
Spring County; because the offenses in Saline County and Hot
Spring County were different, the speedy-trial period began to run
on the date that the Saline County charges were filed, April 8, 2004,
and had not expired at the time of trial, September 29, 2004.

2. CRIMINAL LAW — THE DEFENDANT’S RIGHT TO NOT BE PLACED IN
DOUBLE JEOPARDY WAS NOT VIOLATED. — Because the Hot Spring
County and Saline County offenses were not based on the same
conduct, the defendant’s right to not be placed in double jeopardy
was not violated.

3. CRIMINAL LAW — THE TRIAL COURT DID NOT ERR IN ALLOWING
THE INTRODUCTION OF EVIDENCE CONCERNING THE DEFENDANT’S
PRIOR BAD ACTS AND CONVICTIONS. — The trial court did not errin
allowing the step-daughter to testify regarding the sexual abuse that
occurred in Hot Spring County or in allowing evidence of the
defendant’s prior convictions there over his unfair-prejudice objec-
tion; where the defendant presented evidence denying that any acts
of abuse occurred in Saline County and sought to discredic the
step-daughter’s testimony, the evidence of the prior occurrences
tended to corroborate her testimony and demonstrate his proclivity
for engaging in similar conduct with her.

Appeal from Saline Circuit Court; Gary M. Armold, Judge;
affirmed.

Dustin D. Dyer, for appellant.

Mike Beebe, Arkansas Attorney General, by: Laura Shue, Assis-
tant Attorney General, for appellee.
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TERRY CRABTREE, Judge. A jury in Saline County found
appellant guilty of rape and sexual assault in the first degree
for which he was sentenced to consecutive terms of thirty and twenty
years in prison. Appellant raises three issues on appeal. He argues that:
(1) the trial court erred in denying his motion to dismiss for the
violation of his right to a speedy trial; (2) the trial court erred in
denying his motion to dismiss on grounds of double jeopardy; and (3)
the trial court erred in denying his motion in limine to exclude prior
bad acts in contravention of Ark. R. Evid. 403. We affirm.

Appellant’s present convictions arose from an information
filed in Saline County on April 8, 2004, wherein he was charged
with two counts of rape involving his step-daughter A.H. Previ-
ously, on September 22, 2002, appellant had been arrested on
bench warrants issued in Hot Spring County on sex-based charges
involving A.H., and another child, A.M. On May 29, 2003,
appellant pled guilty in a Hot Spring County Circuit Court to
sexual assault in the first degree of A.M., and the rape of A.H., for
which he was sentenced to cumulative terms of twenty years’
imprisonment.

In the case at bar, appellant filed several pretrial motions that
were premised on the Hot Spring County proceedings. Based on
his arrest there on September 22, 2002, appellant contended that
the speedy-trial period in the present case had expired. Appellant
also argued that the former prosecution barred the current charges
on grounds of double jeopardy. Appellant further contended that
the pursuit of the present charges violated the plea agreement
entered in the Hot Spring County Circuit Court.! Finally, appel-
lant moved in limine to preclude the State from introducing any
evidence regarding his prior conduct with regard to A.H.

The pretrial hearings took place over the course of several
days. Doug Shuffield, a child abuse investigator with the Arkansas
State Police, conducted the investigation in Hot Spring County.
He interviewed appellant on August 14, 2002, and during the
interview appellant confessed to having sexual contact with A H.
After the interview, appellant was placed under arrest by Officer
Frazier Ford of the Malvern Police Department, but he was
released after forty-eight hours. Bench warrants were later issued

' Appellant raises no argument with regard to this motion in this appeal.
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after formal charges were filed with regard to appellant’s conduct
with A.H. and A.M. The warrants were served and appellant was
arrested on September 22, 2002.

Detective Shuffield testified that appellant was not arrested
on charges arising in Saline County, and he said that he was not
aware that appellant had raped A.H. in Saline County after the
August 14 interview. He did know that appellant had left Hot
Spring County after the forty-eight-hour hold, but he did not
know where appellant had gone. He alerted DCFS on September
4, 2002, that A.H. could not be found, and he contacted the
Malvern Police Department to issue a BOLO for appellant and the
family. Officer Ford also testified that he arrested appellant based
on conduct that occurred with A.H. in Hot Spring County.

Appellant was represented by attorneys Phyllis Lemons and
Craig Crain on the Hot Spring County charges. Crain testified that
appellant’s guilty plea concerned only the Hot Spring County
cases, and he said that he was unaware of any allegations regarding
appellant’s conduct in Saline County. Lemons also testified that
the plea agreement only involved the charges in Hot Spring
County and that she had no knowledge of any charges out of Saline
County. Richard Garrett, a deputy prosecutor in Hot Spring
County, stated that the charges in Hot Spring County were based
on events that took place in that county, and that at the time of the
plea, he was not aware that appellant had committed any offenses
in Saline County.

The trial court, after hearing the evidence, denied appel-
lant’s motions to dismiss and his motion in limine. Appellant
renewed these motions at various stages of the trial.

At the trial, A.H. testified that appellant had been her
mother’s boyfriend for five years, beginning when she was ten
years old and ending when she was fifteen. At the outset, she, her
mother, her brother, appellant, and his mother lived in an apart-
ment in Malvern. A.H. recalled that she had knee surgery on
August 18, 2002. When she got home from the operation, she lay
on a mattress watching television, and she testified that appellant
had sexual intercourse with her on the mattress. A.H. said that
appellant had raped her on previous occasions as well, and that she
had told her mother about the rapes, but that her mother did not
care and did not want to hear what she had to say. A.H. said that
appellant had been arrested in Hot Spring County because of his
raping her and that he had just gotten out of jail when he raped her
on August 18.
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A.H. further testified that they all moved into a house-trailer
in Benton sometime after the August 18 rape. She said that her
mother was running from DHS because her mother did not want
her to divulge what was going on between her and appellant. One
day, after she had gotten off the school bus, she recalled that she
was sitting on the couch watching television and that appellant
inserted a plastic Coke bottle into her vagina. She said that
appellant’s mother witnessed this and asked him to stop. A.H.
testified that this hurt her and caused her to bleed. A.H. further
testified that appellant also raped her one morning before school.
When waking her up, he pulled down her pajamas and inserted his
penis into her vagina. A.H. said that appellant’s mother witnessed
this incident as well. A.H. testified that she told Detective Shuff-
ield about the rapes in Hot Spring County. She was certain that the
Coke-bottle incident and the intercourse before school occurred
in Saline County.

A.M. testified that she was a friend of A.H.’s when they lived
in the same apartment complex in Malvern. She said that appellant
was “touchy feely’” and that he felt her breasts some fifty times, her
crotch about fifteen times, and her bottom around fifty times.
When she stayed the night with A.H., she and A.H. slept in the
apartment’s only bedroom with appellant. When they were in bed,
she was aware of appellant rubbing A.H. She saw appellant touch
A.H.’s vagina, and she said that appellant would kiss A.H. on the
lips in front of A.H’s mother and appellant’s mother. She once
heard appellant’s mother chiding appellant for doing something
inappropriate to A.H., which she took to mean sexual intercourse.

The first issue appellant raises concerns his allegation that he
was denied the right to a speedy trial. He contends that he was first
arrested on September 22, 2002, and that his trial in this case held
on September 29, 2004, exceeded the speedy-trial limitations
period. Rule 28.1(b) of the Arkansas Rules of Criminal Procedure
requires the State to try a defendant within twelve months,
excluding any periods of delay authorized by Rule 28.3. The time
for trial begins to run from the date the charge is filed; however,
the time begins to run from the date of the arrest if the defendant
is continuously held in custody to answer for the same offense or
an offense based on the same conduct. Ark. R. Crim. P. 28.2(a).
Once a defendant demonstrates a prima facie case of a speedy trial
violation, the burden is on the State to show that the delay was the
result of the defendant’s conduct or was otherwise justified. Zangerl
v. State, 352 Ark. 278, 100 S.W.3d 695 (2003). If a defendant is not
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brought to trial within the requisite time, Ark. R. Crim. P. 30.1(a)
provides that the defendant will be discharged, and such discharge
is an absolute bar to prosecution of the same offense. Id.

[1]1 The trial court ruled that appellant had failed to estab-
lish a prima facie case because the evidence showed that appellant
was arrested on September 22, 2002, only with regard to the
charges in Hot Spring County, which were separate and apart from
those arising in Saline County. We agree with the trial court’s
ruling. Rape is not defined as a continuing offense. Rains v. State,
329 Ark. 607, 953 S.W.2d 48 (1997). When a victim testifies as to
multiple acts of rape of a different nature, separated in point of
time, there is no continuing offense as a separate impulse was
necessary for the commission of each offense. Id. The record in this
case is abundantly clear that appellant was arrested, charged, and
pled guilty to raping A.H. for his conduct that occurred in Hot
Spring County. None of the officials in Hot Spring County, nor
appellant’s attorneys in that matter, were even aware that appellant
had engaged in similar conduct in Saline County. Because these
were different offenses, the speedy-trial period was not triggered
by the date of his arrest on the charges in Hot Spring County.
Instead, the period began to run on the date the Saline County
charges were filed, April 8, 2004. At the time of trial, September
29, 2004, the speedy-trial period had not expired. Therefore, the
trial court correctly ruled that appellant had failed to establish a
prima facie case and that he was not denied the right to a speedy
trial. We affirm on this point.

[2] Appellant’s double-jeopardy argument fails for the
same reason. His argument is premised on the assertion that the
Hot Spring County and Saline County offenses were based on the
same conduct. As that is not the case, this argument 1s likewise
without merit.

Appellant’s final argument is that the trial court erred in
allowing A.H. to testify regarding the sexual activities that oc-
curred in Hot Spring County and in allowing evidence of his prior
convictions in Hot Spring County. When the alleged crime is
child abuse or incest, we have approved allowing evidence of
similar acts with the same or other children in the household when
it is helpful in showing a proclivity for a specific act with a person
or class of persons with whom the defendant has an intimate
relationship. Berger v. State, 343 Ark. 413, 36 S.W.3d 286 (2001).
This is known as the “‘pedophile exception” to Rule 404(b) of the
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Arkansas Rules of Evidence. Parish v. State, 357 Ark. 260, 163
S.W.3d 843 (2004). Further, it is admissible to show the familiarity
of the parties and antecedent conduct toward one another and to
corroborate the testimony of the victim. Id. The rationale for
recognizing this exception is that such evidence helps to prove the

depraved sexual instinct of the accused. Flanery v. State, 362 Ark.
311, 208 S.W.3d 187 (2005).

[31 Appellant does not contend that the evidence was not
admissible under this exception. Instead, it is his argument that the
evidence was unfairly prejudicial and thus inadmissible under Ark.
R. Evid. 403. Rule 403 provides that, although relevant, evidence
may be excluded if its probative value is substantially outweighed
by the danger of unfair prejudice, confusion of the issues, or
misleading the jury, or by considerations of undue delay, waste of
time, or needless presentation of cumulative evidence. Trial courts
have broad discretion in deciding evidentiary issues, and their
decisions are not reversed absent an abuse of discretion. Smith v.
State, 351 Ark. 468, 95 S.W.3d 801 (2003). Here, the appellant
presented evidence denying that any acts of abuse occurred in
Saline County, and he sought to discredit the testimony of A.H.
with letters she had written to him in jail in which she spoke
favorably of him.2 The evidence of the prior occurrences thus
tended to corroborate the testimony of A.H. and demonstrate his
proclivity for engaging in similar conduct with A.H. We are not
able to say that the trial court abused its considerable discretion in
concluding that the probative value of the evidence exceeded the
danger of unfair prejudice.

Affirmed.
BAKER, ]., agrees.
Roar, J., concurs.

A NDREE LayTON ROAF, Judge, concurring. In Gary

nderson’s trial in Saline County for the rape of A H., a
fourteen or fifteen-year-old girl, the State was allowed to introduce
into evidence the fact that Anderson had also been prosecuted for rape
of the same victim during the same time frame in Hot Spring County
and that Anderson had already pled guilty to the Hot Spring County

2 In the letters, A.H. referred to appellant as “dad” and wrote, generally, that she loved
and missed him and that she awaited his return home. A.H. testified that her mother forced
her to write the letters.



ANDERSON v. STATE
460 Cite as 93 Ark. App. 454 (2005) [93

charge. The question is not so much whether this evidence is
prejudicial, but whether anything could be more prejudicial to
Anderson’s right to a fair trial.

Nevertheless, I join in affirming the conviction. There is
simply no basis in our case law for a reversal based upon a Rule 403
objection, and certainly not where an alleged pedophile is on trial.
The majority appropriately deals with this issue in a brief para-
graph. The case it relies upon, Flanery v. State, 362 Ark. 311, 208
S.W.3d 187 (2005), treats Flanery’s Rule 403 issue with similar
brevity. You will search high and low and not find any real
substantive discussion of Rule 403 in the annals of Arkansas law.
The abuse of discretion standard is always cited, and maybe a few
facts regurgitated followed by the conclusion that no abuse of
discretion occurred.

The bottom line is that, pursuant to Rule 404(b), the
supreme court has consistently recognized the “pedophile excep-
tion,” which provides that evidence of similar sexual acts with the
same child or other children in the same household is admissible to
show a “proclivity toward a specific act with a person or class of
persons with whom the accused has an intimate relationship’ or to
“prove the depraved sexual instinct of the accused.” Dougan v.
State, 330 Ark. 827, 957 S.W.2d 182 (1997); Douthitt v. State, 326
Ark. 794, 935 S.W.2d 241 (1996); Mosley v. State, 325 Ark. 469,
929 S.W.2d 693 (1996); Clark v. State, 323 Ark. 211, 913 S.W.2d
297 (1996); Thompson v. State, 322 Ark. 586, 910 S.W.2d 694
(1995). That being the case, there simply cannot be a sincere effort
to perform the Rule 403 balancing step or such highly prejudicial
evidence would never be allowed in, especially in cases such as
this, where the evidence is not even necessary to the State’s case.

Rule 403 is supposed to provide the necessary “parameters’
for this balancing act. In response to an objection that evidence is
unfairly prejudicial, the probative value of the evidence must be
weighed against the danger of unfair prejudice. Hernandez v. State,
331 Ark. 301, 962 S.W.2d 756 (1998); George v. State, 306 Ark.
360, 813 S.W.2d 792 (1991). What “‘parameters’” could they
possibly have reference to? The Advisory Committee Note to
Rule 403 explains that ‘‘unfair prejudice” within the context of
the rule means “an undue tendency to suggest a decision on an
improper basis, commonly, though not necessarily, an emotional
one.

In this regard, Anderson asserts in his brief that his convic-
tion was a foregone conclusion once the State was allowed to
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inform the jury that he had already pled guilty to the same conduct
and crime against the same victim in Hot Spring County. Of
course he is right. However, it is not considered unfair in Arkansas
or indeed in many other jurisdictions to allow such damning
evidence as proof of guilt. The “balancing” never really takes
place, at either the trial court level or on appeal. Nevertheless, our
supreme court precedent mandates that I must concur in affirming
this case.




