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1. APPEAL & ERROR - OBJECTION BELOW MUST BE PROPERLY 

PRESENTED. - Where the issue was not properly presented to the 
trial court, the appellate court declines to reach the merits of the 
issue. 

2. CRIMINAL PROCEDURE - MOTIONS TO SUPPRESS MUST BE TIMELY. 
— A.R.Cr.P. Rule 16.2(b) requires that motions to suppress 
evidence be timely filed, but not later than ten days before trial, 
except that the trial court has discretion to allow a later motion to 
suppress on a showing of good cause. 

3. TRIAL - DIRECTED VERDICT - WHEN PROPER. - A directed 
verdict is proper only when no fact issue exists, and on appeal the 
court is required to view the evidence in the light most favorable to 
the State and affirms if there is substantial evidence to support the 
jury's verdict. 

4. JUDGES - QUESTION NOT A COMMENT ON EVIDENCE. - Although 
the judge did ask the officer his opinion regarding the danger 
presented by allowing the appellant to continue driving, his action 
did not constitute a comment on the weight to be given the answer. 

5. TRIAL - MISTRIAL EXTREME REMEDY. - A mistrial iS an extreme 
remedy, and should be utilized only as a last resort. 

Appeal from Poinsett Circuit Court; Gerald Brown, Judge; 
affirmed. 

Henry & Moore, by: John R. Henry, for appellant. 

Steve Clark, Att'y Gen., by: Connie Griffin, Asst. Att'y 
Gen., for appellee. 

JAMES R. COOPER, Judge. In this criminal case, the appel-
lant was convicted in the Harrisburg Municipal Court of driving 
while intoxicated and he was sentenced to pay a fine of $800.00, 
and serve ten days in jail. His driver's license was suspended for 
one year, and he was required to attend a safety school. He 
appealed to Poinsett County Circuit Court where he was con-
victed by a jury and sentenced to serve six months in the county 
jail and to pay a fine of $1,500.00. From that decision, comes this 
appeal. 



270 	 HOLT V. STATE 
	

[15 
Cite as 15 Ark. App. 269 (1985) 

In the early morning hours of August 6, 1983 the appellant 
was observed at a police roadblock on a state highway in Poinsett 
County, Arkansas. Officer Randy Tombs of the Arkansas State 
Police testified that at approximately 12:40 A.M. he and another 
trooper were conducting the roadblock. Officer Tombs was in the 
process of issuing warning tickets to two motorcyclists when the 
appellant drove through the roadblock at a speed of approxi-
mately 25 to 30 miles per hour. He testified that another officer 
was in the middle of the road attempting to flag the appellant 
down. The vehicle stopped, and the appellant got out of the 
vehicle. The officer testified that he administered various field 
sobriety tests and, when asked by the trial judge, he stated that 
the appellant was intoxicated and that he was a danger to himself 
and to others as an operator of a vehicle. Phillip Fleming, a 
Poinsett County Deputy Sheriff, testified that he administered 
the breathalyzer test, and that the appellant registered 0.13%. As 
no issue is raised on appeal as to whether the proof was sufficient 
to show intoxication, or that the appellant was in control of the 
vehicle, we will not detail the facts concerning those matters any 
further. 

One issue raised on appeal concerns the legality of the 
appellant's arrest, and the focus of the appellant's argument is 
that the charges against the appellant should have been dismissed 
because the police officers had no legitimate reason to stop him. 
Therefore says the appellant, since there was no valid stop, nor 
probable cause to stop, his detention was illegal, and his subse-
quent arrest was invalid as violative of the Fourth Amendment to 
the Constitution of the United States. The constitutional issue 
was presented to the trial court at the close of all the evidence 
when the appellant moved that the trial court dismiss the charges 
on the basis that the stop was illegal. The appellant did not file a 
motion to suppress the evidence obtained as a result of the 
roadblock, nor did he object when that evidence was submitted to 
the jury. 

[1, 2] We decline to reach the merits of the issue raised by 
the appellant because the issue was not properly presented to the 
trial court. Although the appellant, on appeal, labels his motion a 
"motion to dismiss," in reality it was a motion to suppress the 
evidence coupled with a motion for a directed verdict. Motions to 
suppress are governed by Rule 16.2 of the Arkansas Rules of 
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Criminal Procedure. Rule 16.2(b) requires that such a motion be 
timely filed, but not later than 10 days before trial, except that the 
trial court has discretion to allow a later motion to suppress on a 
showing of good cause. No motion to suppress was filed prior to 
trial, and no attempt was made to demonstrate good cause for 
waiting until the close of all evidence to attempt to exclude a 
portion of the evidence which was presented to the jury without 
objection. We hold that the attempt to suppress the evidence was 
not timely, and need not have been considered by the trial judge. 
Jackson v. State, 266 Ark. 754, 585 S.W.2d 367 (Ark. App. 
1979), cert. denied, 444 U.S. 1017, 100 S.Ct. 670, 62 L.Ed.2d 
647 (1980). Further, since there was no objection to any of the 
evidence or testimony at the time it was presented to the jury, 
there was no basis for striking that evidence later. 

[3] Since we have treated the appellant's motion to dismiss 
as a combined motion, to suppress evidence and for a directed 
verdict, we test the sufficiency of the evidence to support the 
conviction. A directed verdict is proper only when no fact issue 
exists, and on appeal we are required to view the evidence in the 
light most favorable to the State and to affirm if there is 
substantial evidence to support the jury's verdict. Wilsonv. State, 
10 Ark. App. 176,662 S.W.2d 204 (1983). In the case at bar, we 
hold that the evidence is sufficient to support the appellant's 
conviction. 

[4, 5] The appellant also argues that the trial court erred in 
failing to grant a mistrial. The trial judge, during the direct 
examination of the arresting officer, inquired of the officer as to 
what his opinion was regarding the danger presented by allowing 
the appellant to continue driving. The appellant contends that 
this inquiry constituted a comment on the evidence, prohibited by 
Article 7, Section 23 of the Arkansas Constitution, thus entitling 
him to a mistrial. We disagree. It is true that the judge did ask a 
question of the witness, but that action did not constitute a 
comment on the weight to be given the answer. A mistrial is an 
extreme remedy, and should be utilized only as a last resort. Ellis 
& Green v. State, 4 Ark. App. 201, 628 S.W.2d 871 (1982). On 
appeal, the issue before this Court is whether the trial court 
abused his discretion in refusing to grant the motion for a 
mistrial, and in the case at bar, we find no abuse of discretion. 
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Affirmed. 

CRACRAFT, C.J., and CORBIN, J., agree. 


