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1. AUTOMOBILES — OMNIBUS DWI ACT — SINGLE VIOLATION WITH
TWO DIFFERENT METHODS OF PROVING VIOLATION. — The penalty
is the same whether the Omnibus DWI Act is violated by conduct
proscribed by either subsection (a) or subsection (b) of Ark. Stat.
Ann. § 75-2503 (Supp. 1983), and thus the two conditions are
simply two different ways of proving a single violation.

2. AUTOMOBILES — OMNIBUS DW1 ACT NOT VOID FOR VAGUENESS. —
Neither subsection (a) nor subsection (b) of Ark. Stat. Ann. § 75-
2503, setting out the acts prohibited by the Omnibus DWI Act, is
void for vagueness.

3. CONSTITUTIONAL LAW — DUE PROCESS REQUIREMENTS — DWI
ACT. — Due process requires a statute to be definite enough to
provide (1) a standard of conduct for those whose activities are
proscribed and (2) a standard for police enforcement and for
ascertainment of guilt; Ark. Stat. Ann. § 75-2503(a) meets both
requirements.

4. CONSTITUTIONAL LAW — DUE PROCESS REQUIRES FAIR WARNING.
— Due process requires fair warning, not actual notice, and Ark.
Stat. Ann. § 75-2503(a) gives fair warning.

5. AUTOMOBILES — DWI ACT — FAIR WARNING -— “INTOXICATION”
DEFINED. — The definition of “intoxication” contained in Ark. Stat.
Ann. § 75-2502(a) fairly warns a person of ordinary intelligence
that he is in jeopardy of violating the law if he drives a motor vehicle
after consuming a sufficient quantity of alcohol to alter his
reactions, motor skills and judgment to the extent that his driving
constitutes a substantial danger to himself or others.

6. STATUTES — VAGUENESS — DWI ACT NOT UNCONSTITUTIONALLY
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VAGUE. — A law is held to be vague when it leaves the police or the
factfinder free to decide, without a fixed standard, what is prohib-
ited, and the definition of intoxicated contained in the DWI Actisa
sufficient standard for police enforcement and for ascertainment of
guilt.

AUTOMOBILES — DWI ACT — DRIVING WITH BLOOD ALCOHOL
CONTENT OF .10% OR MORE IS PER SE VIOLATION. — Under Ark.
Stat. Ann. § 75-2503(b), intoxication is not an element of the
offense; driving with a blood alcohol content of .10% or more is the
prohibited act, i.e., it is a violation per se to drive with a blood
alcohol content of .10% or more.

CRIMINAL LAW — STATE’S BURDEN OF PROOF NOT LESSENED IN
PROVING DWI CHARGE. — Ark. Stat. Ann. § 75-2803(b) does not
lessen the state’s burden of proof; each defendant is presumed
innocent until the state proves beyond a reasonable doubt that he is
guilty of committing the prohibited act of driving with .10% or more
alcohol content in his blood.

CONSTITUTIONAL LAW — NO CONSTITUTIONAL RIGHT TO CON-
FRONT PHYSICAL EVIDENCE. — Neither the Sixth Amendment to
the U.S. Constitution nor art. 2, § 10, of the Arkansas Constitution
guarantees the right to confront physical evidence as opposed to
witnesses.

LEGISLATURE — DUTY OF LEGISLATIVE BRANCH TO DETERMINE
CONDUCT THAT CONSTITUTES CRIME AND EXTENT OF PUNISHMENT.
—Itis for the legislative branch of a state or the federal government
to determine the kind of conduct that constitutes a crime and the
nature and extent of the punishment that may be imposed; hence,
the legislature was not placing prosecutorial or judicial power in the
hands of the police by enacting the Omnibus DWI Act, but was
instead assuming its constitutional responsibility.
CONSTITUTIONAL LAW — SELF-INCRIMINATION — DWI ACT DOES
NOT REQUIRE SELF-INCRIMINATION. — The Omnibus DWI Act
does not require adefendant to take any action whatever in response
to the State’s proof or to the pre-sentence report; thus, there is no
compulsory self-incrimination.

Appeal from Sebastian Circuit Court, Fort Smith District;

Don Langston, Judge; affirmed.

Jr.,

Rex W. Chronister, Willard C. Smith, Jr., J.F. Atkinson,
and Robert R. Cloar, for appellant.

Steve Clark, Att’y Gen., by: Theodore Holder, Asst. Att’y

Gen., for appellee.

LAawsON CLONINGER, Judge. The thirteen appellants in this
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consolidated case attack their convictions under Act 549 of 1983,
the Omnibus DWI Act, codified at Ark. Stat. Ann. § 75-2501 et
seq. (Supp. 1983). They argue six points for reversal. Although
the-issues raised-are constitutional-in-character, we are-empow-
ered to consider them, notwithstanding the limitation imposed by
Rule 29(1)(c) of the Rules of the Supreme Court and Court of
Appeals, because our decision involves merely the application of
principles established in earlier opinions of the Arkansas Su-
preme Court. On the basis of the substantial case law dealing with
the Omnibus DWI Act already on record, we affirm the judg-
ments of the lower court.

In their first argument for reversal, appellants contend that
the citations issued to them by the police are void for lack of
specificity in that they did not indicate under which subsection of
§ 3 of the Omnibus DWI Act they were charged. The statute in
question, Ark. Stat. Ann. § 75-2503 (Supp. 1983), reads as
follows:

(a) It is unlawful and punishable as provided in this
Act for any person who is intoxicated to operate or be in
actual physical control of a motor vehicle.

(b) It is unlawful and punishable as provided in this
Act for any person to operate or be in actual physical
control of a motor vehicle if at that time there was 0.10% or
more by weight of alcohol in the person’s blood as deter-
mined [by a] chemical test of the person’s blood, urine,
breath, or other bodily substance.

Appellants were charged with “Driving Under the Influence of
Intoxicants.” According to appellants, the charge was couched in
language so imprecise that they were denied their right to be
informed of the nature of the accusation. They contend that the
two subsections of Ark. Stat. Ann. § 75-2503 state two separate
offenses that require different elements of proof.

[1] Two recent Arkansas Supreme Court cases, Wilson v.
State, 285 Ark. 257, 685 S.W.2d 811 (1985), and Yacono v.
State, 285 Ark. 130, 685 S.W.2d 500 (1985), dispose of the
matter. The court said in Yacono, supra, that the penalty is the
same whether the act is violated by conduct proscribed by either
subsection, and thus the “two conditions are simply two different
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ways of proving a single violation.” The accused in Wilson, supra,
had been charged with the offense of “DWI one.” This charge,
the court held, “is sufficient for a conviction under either
subsection (a) or (b), even though the evidentiary requirements of
the subsections are different.”

[2-7] Appellants nextassert that Ark. Stat. Ann. § 75-2503
is void for vagueness. They claim that the statutory language is so
indefinite that one cannot determine exactly what acts are
prohibited. The Supreme Court, in Long v. State, 284 Ark. 21,
660 S.W.2d 668 (1984), ruled that neither subsection (a) nor (b)
was unconstitutionally vague. Discussing the question at length,
the court said:

Both the Fourteenth Amendment to the United States
Constitution and article 2, section 8 of the Arkansas
Constitution declare that no person shall be deprived of
life, liberty or property without due process of law. It has
been recognized for over 80 years that due process requires .
some level of definiteness in criminal statutes. Note, Due
Process Requirements of Definiteness in Statutes, 62
Harv.L.Rev. 77, fn. 2 (1948). Due process requires a
statute to be definite enough to provide (1) a standard of
conduct for those whose activities are proscribed and (2) a
standard for police enforcement and for ascertainment of
guilt. State v. Bryant, 219 Ark. 313, 241 S.W.2d 473
(1951); Note, The Void-for-Vagueness Doctrine in the
Supreme Court, 109 U.Pa.L.Rev. 67, 68-69 (1960), Note,
Due Process Requirements of Definiteness in Statutes, 62
Harv.L.Rev. 77-78 (1948).

Subsection (a) of § 75-2503 meets bothrequirements.
First, it gives a fair warning of the prohibited conduct. Due
process requires only fair warning, not actual notice.
McBoyle v. United States, 283 U.S. 25, 27 (1931). The
standard is the same in Arkansas. Trice v. City of Pine
Bluff, 279 Ark. 125, 129, 649 S.W.2d 179 (1983).

The word ‘intoxicated’ is described in another subsec-
tion, § 75-2502(a) as:

(a) ‘Intoxicated’ means influenced or affected by the
ingestion of alcohol, a controlled substance, or a
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combination thereof, to such a degree that the driver’s
reactions, motor skills, and judgment are substantially
altered and the driver, therefore, constitutes a clear
and substantial danger of physical injury or death to
himself and other motorists or pedestrians.

The definition of ‘intoxicated’ fairly warns a person of
ordinary intelligence that he is in jeopardy of violating the
law if he drives a motor vehicle after consuming a sufficient
quantity of alcohol to alter his reactions, motor skills and
judgment to the extent that his driving constitutes a
substantial danger to himself or others. The warning is
sufficient to pass constitutional muster. The Constitution
does not require impossible standards of specificity and a
statute is sufficiently clear if its language conveys sufficient
warning when measured by common understanding and
practice. Jordanv. DeGeorge, 341 U.S. 223 (1951); Davis
v. Smith, 266 Ark. 112, 583 S.W.2d 37 (1979).

Second, a law is held to be vague when it leaves the
police or the factfinder free to decide, without a fixed
standard, what is prohibited. Trice v. City of Pine Bluff,
279 Ark. 125, 649 S.W.2d 179 (1983). The definition of
intoxicated, set out in § 75-2502(a), is a sufficient standard
for police enforcement and for ascertainment of guilt. We
hold that § 75-2503(a) of the act is not unconstitutionally
vague.

Under the second subsection, § 75-2503(b), intoxica-
tion is not an element of the offense. Driving with a blood
alcohol content of .10% or more is the prohibited act.
Stated differently, it is a violation per se to drive with a
blood alcohol content of .10% or more. We have also held
this subsection is not unconstitutionally vague. Lovell v.
State, 283 Ark. 425, 678 S.W.2d 318 (1984).

On both counts, then, the Supreme Court has declared that § 75-
2503 passes constitutional muster with respect to the issue of
vagueness.

[8] For their third point, appellants argue that subsection
(b) of § 75-2503 deprives them of the presumption of innocence
by shifting the burden of proof to the defendant and creating an
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“irrebuttable presumption” of guilt. In Lovellv. State, supra, the
Supreme Court stated explicitly that subsection (b) “does not
lessen the state’s burden of proof. Each defendant is presumed
innocent until the state proves beyond a reasonable doubt that he
is guilty of committing the prohibited act of driving with .10% or
more alcoholic content in the blood.” This argument is therefore
without merit.

[9] Appellants, in their fourth point, contend that their
constitutional right to confront witnesses against them was
violated by the failure of the police to preserve the breath samples
taken from them. The Arkansas Supreme Court considered this
argument in Southern v. State, 284 Ark. 572, 683 S.W.2d 933
(1985), and rejected it. The court noted:

In Redman v. State, 265 Ark. 774, 580 S.W.2d 945
(1979), we held that neither the Sixth Amendment to the
U.S. Constitution nor Article 2, § 10, of the Arkansas
Constitution guaranteed the right to confront physical
evidence as opposed to witnesses. If the appellant’s citation
to the Fifth Amendment to the U.S. Constitution was
intentional and their argument is that the state’s inability
to present the breath samples was a deprivation of due
process of law, (more properly argued by citing the
Fourteenth Amendment) that argument was clearly an-
swered in Lovell v. State, 283 Ark. 425,678 S.W.2d 318
(1984), citing Californiav. Trombetta, __U.S. _, 104
S.Ct. 2528 (1984).

Appellants argue in their fifth point that §§ 8, 9, and 13 of
the Act, codified at Ark. Stat. Ann. §§ 75-2508, 75-2509, and 75-
2511 (Supp. 1983), violate the doctrines of prosecutorial discre-
tion and separation of powers. These sections, they say, remove
from prosecutors and courts the power to reduce charges, to place
a first offender on probation prior to an adjudication of guilt, and
todeal with the suspension or revocation of the operator’s license.
The central part of theargument is that, under the Omnibus DW1I
Act, decisions made in the past by prosecuting attorneys and
judges are now made by the arresting officer.

{10] Intwo recent opinions, Southern v. State, supra, and
Sparrow v. State, 284 Ark. 396, 683 S.W.2d 218 (1985), the
Supreme Court responded to the separation of powers issue by
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restating the fundamental principle that “it is for the legislative
branch of a state or [the] federal government to determine the
kind of conduct that constitutes a crime and the nature and extent
of the punishment which may be imposed.” Hence, the legislature
was not placing prosecutorial or judicial power in the hands of the
police by enacting the challenged law, but was instead assuming
its constitutional responsibility.

[11] Finally, appellants urge that the presentence screen-
ing and assessment report on the defendant required by Ark. Stat.
Ann. § 75-2506 (Supp. 1983) violates their right against compul-
sory self-incrimination. The Arkansas Supreme Court succinctly
disposed of this argument in Janes v. State, 285 Ark. 279, 686
S.W.2d 783 (1985): “The act does not require a defendant to take
any action whatever in response to the State’s proof or to the pre-
sentence report; so obviously there is no compulsory self-
incrimination.”

None of the arguments raised by appellants has merit. The
judgments against them are therefore affirmed.

CRrACRAFT, C.J., and MAYFIELD, J., agree.




