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1. CRIMINAL LAW — SENTENCE ENHANCEMENT — TRIAL COURT HAS
WIDE DISCRETION IN DETERMINING IF PROBATIVE VALUE OF PRIOR
CONVICTION OUTWEIGHS ITS PREJUDICIAL EFFECT. — A trial court
has a great deal of discretion in determining whether the probative
value of a prior conviction outweighs its prejudicial effect, and the
decision of the trial court will not be reversed in the absence of an
abuse of discretion.

2. CRIMINAL LAW — SENTENCE ENHANCEMENT — STATE ELECTS
WHICH PRIOR CONVICTION WILL BE USED. — A prior felony
conviction was relevant evidence in that it was an element of the
crime, and the trial court’s decision that the State could elect to
introduce evidence of a 1973 conviction for delivery of heroin rather
than a 1965 conviction for grand larceny was not an abuse of
discretion.
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Appeal from Pulaski Circuit Court, Fifth Division;
Annabelle D. Clinton, Judge; affirmed.

Wilson, Hays, O'Hare & Myers, for appellant.

Steve Clark, Att’y Gen., by: Connie C. Griffin, Asst. Att’y
Gen., for appellee.

LawsoN CLONINGER, Judge. Appellant’s sole argument for
reversal in this criminal appeal is that the trial court erred in
admitting evidence of his prior conviction for delivery of heroin in
order to establish the elements of the offense of felon in possession
of afirearm under Ark.Stat. Ann. § 41-3103 (Repl. 1977). Wedo
not agree, and we accordingly affirm the judgment of the lower
court.

Appellant was arrested on the charge of felon in possession of
afirearm on October 15, 1983, after police found that he had used
a weapon to apprehend one of two men who were attempting to
steal a cassette tape player from his wife’s car. Testimony
revealed that appellant pointed a gun at the man and at one point
struck him above the mouth with it. The State proffered appel-
lant’s Department of Correction file at trial and introduced a copy
of the record of his 1973 conviction for delivery of heroin to prove
his prior felony conviction. The trial court admitted the evidence
over appellant’s objection, and he was convicted. In the second
phase of the bifurcated trial, appellant was sentenced to eight
years in prison as an habitual offender.

Appellant contends that the probative value of the evidence
of his conviction for delivery of heroin was substantially out-
weighed by the danger of unfair prejudice. Rule 403, Ark.
Uniform Rules of Evidence. He insists that the danger of
prejudice would have been considerably less had the court
admitted as evidence one of the “numerous convictions” recorded
in the file. As an example he points to a 1965 grand larceny
conviction which, appellant argues, would not have inflamed the
jury.

In Combsv. State, 270 Ark. 496, 606 S.W.2d 61 (1980), the
Arkansas Supreme Court upheld a lower court’s denial of an
appellant’s motion in limine to exclude evidence of the nature of
his prior felony conviction. The appellant in that felon in
possession case argued that the specific nature of the crime for
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which he had been previously convicted, second degree murder,
was irrelevant and its introduction obviously prejudicial. The
court responded that the conviction of a prior felony is one of the
elements of the offense charged and that the prosecuting attorney
has not only the right but the duty to attempt to prove every
element of the offense. Further, the court said that the nature of
the prior felony and the facts in the Combs case, in which the
appellant was disarmed by police after making a threatening
motion, reflected on the seriousness of the crime and were
relevant in the determination of the sentence.

[1,2] Appellantin the instant case concedes the relevance
of the conviction for delivery of heroin but urges reversal strictly
on the basis of unfair prejudice. Naturally, evidence offered by
the State is likely to be prejudicial to an accused; otherwise, it
probably would not be offered. See Beed v. State, 271 Ark. 526,
609 S.W.2d 898 (1980). A trial court has a great deal of
discretion in determining whether the probative value of a prior
conviction outweighs its prejudicial effect, and the decision of the
trial court will not be reversed in the absence of an abuse of
discretion. See Brewer v. State, 271 Ark. 254, 608 S.W.2d 363
(1980); Washington v. State, 6 Ark. App. 85, 638 S.W.2d 690
(1982). A prior felony conviction was relevant evidence in that it
was an element of the crime, and the trial court’s decision that the
State could elect to introduce evidence of a 1973 conviction for
delivery of heroin rather than a 1965 conviction for grand larceny
was not an abuse of discretion. Appellant’s contention that he
should be permitted to select the prior conviction to be introduced
by the State is not tenable.

Affirmed.
GLAZE, J., agrees.

MAYFIELD, J., concurs.



