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1. CONSTITUTIONAL LAW — COURT MAY NOT DENY COUNSEL TO
INDIGENT DEFENDANT SOLELY BECAUSE HE HAS BEEN RELEASED ON
BAIL. — A trial court may not constitutionally refuse to appoint
counsel for an indigent defendant on the sole ground that he has
been released on bail furnished by a professional bondsman.

2. CONSTITUTIONAL LAW — RIGHT TO COUNSEL. — The sixth
amendment to the United States Constitution provides that a
criminal defendant shall have the right to the assistance of counsel,
and that right is applicable to the states through the due process
clause of the fourteenth amendment.

3. CRIMINAL PROCEDURE ~— RIGHT TO COUNSEL — ABILITY TO POST
BOND A FACTOR TO CONSIDER IN DETERMINING INDIGENCY. — A
defendant’s ability to post bond may be a factor to be considered by
the trial court in making its determination of indigency.

4. APPEAL & ERROR — REVIEW OF RULING ON WHETHER DEFENDANT
IS INDIGENT. — On appeal, the appellate court does not reverse the
trial court’s ruling as to indigency vel non, absent an abuse of
discretion.

5. APPEAL & ERROR — FAILURE TO EXERCISE DISCRETION IN DETER-
MINATION OF INDIGENCY. — Where the trial court failed to exercise
its discretion by accepting the defendant’s release on bail as
conclusive evidence of non-indigency, the case was reversed and
remanded.

Appeal from Pike Circuit Court; J. Hugh Lookadoo, Judge;
reversed and remanded.

Hankins & Childers, for appellant.

Steve Clark, Att’y Gen., by: Clint Miller, Asst. Att’y Gen.,
for appellee.

JoHN E. JENNINGS, Judge. The defendant was charged in
Pike County Circuit Court with second degree battery, a class D
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felony. Two days after his arrest, the defendant was released on a
$5,000.00 corporate surety bond. At arraignment, he appeared
without counsel, asserted that he was indigent, and asked the
court to appoint an attorney to represent him. It is clear from the
record that the trial court declined to appoint counsel solely on the
basis that the defendant had made a corporate surety bond. The
court did appoint “standby” counsel to help the defendant with
jury selection. After a jury trial, at which the defendant pro-
ceeded pro se, he was convicted of battery in the third degree, a
class A misdemeanor, and sentenced to one year in jail, and fined
$1,000.00.

[1] The issue presented on appeal is whether the trial court
may constitutionally refuse to appoint counsel for an indigent
defendant on the sole ground that he has been released on bail
furnished by a professional bondsman. Because the answer is no,
the case must be reversed and remanded for new trial.

[2] Thesixthamendment tothe United States Constitution
provides that a criminal defendant shall have the right to the
assistance of counsel. In Gideon v. Wainwright, 372 U.S. 335
(1963), the United States Supreme Court held that the right to
counsel in a criminal prosecution was made applicable to the
states through the due process clause of the fourteenth
amendment.

While the issue has not arisen in this state, other courts have
held that the posting of bail by a defendant does not conclusively
establish that he is non-indigent. People v. Wood, 91 Ill. App. 3d
414,414 N.E.2d 759 (1980); People v. Eggers, 27 11l. 2d 85, 188
N.E.2d 30 (1963); State v. Gardner, 626 S.W.2d 721 (Tenn. Ct.
App. 1981); Peoplev. Gillespie, 42 Mich. App. 679, 202 N.w.2d
552 (1972); Moorev. State, 401 N.E.2d 676 (Ind. 1980); People
v. Valdery, 41 I11. App. 3d 201,354 N.E.2d 7 (1976); Williams v.
Superior Court, 226 Cal. 2d 666, 38 Cal. Rptr. 291 (1964). See
also Sizemore v. Commonwealth, 450 S.W.2d 497 (Ky. Ct. App.
1970); McCraw v. State, 476 P.2d 370 (Okla. Crim. App. 1970);
Sapiov. State, 223 So.2d 759 (Fla. Dist. Ct. App. 1969); Statev.
Brown, 557 S.W.2d 687 (Mo. Ct. App. 1977); 1 American Bar
Association, Standards For Criminal Justice § 5-6.1 (2nd ed.
1986). There appear to be no cases holding to the contrary.
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[3-5] We recognize that a defendant’s ability to post bond
may be a factor to be considered by the trial court in making its
determination of indigency. See Toomer v. State, 263 Ark. 595,
566 S.W.2d 393 (1978). On appeal, we do not reverse the trial
court’s ruling as to indigency vel non, absent an abuse of
discretion. See Jordan v. State, 273 Ark. 75,616 S.W.2d 480
(1980). In the case at bar, we hold only that the trial court failed
toexercise that discretion by accepting the defendant’s release on
bail as conclusive evidence of non-indigency. On remand, the trial
court should determine whether the defendant is in fact indigent,
prior to re-trial.

Reversed and remanded.

CRACRAFT and CouLsoN, JJ., agree.




