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1. CRIMINAL LAW — ALTERNATIVE SERVICE ACT — ELIGIBILITY. —
The Alternative Service Act provides a two-pronged test to be met
in order for an offender to be “eligible” to be sentenced under the
Act; first, he must not be excluded by the crime for which he was
convicted, and second, the trial judge must decide whether he
believes that the interests of both the offender and the State would
be best served by sentencing under the Act.

2. CRIMINAL LAW — DETERMINATION THAT INTERESTS OF THE STATE
WOULD NOT BE BETTER SERVED BY SENTENCING APPELLANT UNDER
THE ALTERNATIVE SERVICE ACT WAS CLEARLY SUPPORTED BY THE
EVIDENCE. — Where the record showed that appellant pled no
contest to a charge of class B kidnapping which, the State proposed
to show, resulted when appellant enticed a young child into his
automobile by representing that he was a police officer and
attempted to drive into Camp Robinson through the back gates, and
that appellant had a history of alcohol abuse, the trial court’s
determination that the interests of the State would not be better
served by sentencing under the Act, was clearly supported by the
evidence, and the record fully demonstrated that the appellant was
not an eligible offender.

3. APPEAL & ERROR — NO ADVISORY OPINIONS. — The appellate
court does not give advisory opinions.

Appeal from Pulaski Circuit Court; John Langston, Judge;
affirmed.

William R. Simpson, Jr., Public Defender, Jerry Sallings,
Deputy Public Defender, by: Thomas B. Devine 111, Deputy
Public Defender, for appellant.

Steve Clark, Att’y Gen., by: Theodore Holder, Asst. Att’y
Gen., for appellee.

JaMes R. COOPER, Judge. The appellant in this criminal
case was charged with class Y kidnapping. After plea negotia-
tions, he pled nolo contendere to a charge of class B kidnapping,
and requested sentencing under the Alternative Service Act,
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codified at Ark. Code Ann. § 16-93-501 et seq. (1987). At a
hearing on this motion, the trial judge ruled that the appellant
was not eligible for sentencing under the Act and that the facts
did not warrant sentencing under the Alternative Service Act.
From that decision, comes this appeal.

[1] For reversal, the appellant contends that the trial court
erred in ruling that he was ineligible for sentencing under the Act.
Arkansas Code Annotated § 16-93-502(6)(A) defines an “eligi-
ble offender” as:

any person convicted of a felony offense other than a
capital felony offense, or murder in the first degree, murder
in the second degree, first degree rape or kidnapping, or
aggravated robbery, and who has never been previously
convicted of a felony offense, and whose interests, and the
interests of the state, in the opinion of the sentencing court,
could be better served by diversion under the provisions of
this subchapter than by sentencing under other applicable
penalty provisions established by law.

The Act provides a two-pronged test to be met in order for an
offender to be “eligible.” First, he must not be excluded by the
crime for which he was convicted, and second, the trial court must
decide whether he believes that the interests of both the offender
and the State would be best served by sentencing under the Act.
Garrison v. State, 13 Ark. App. 245, 682 S.W.2d 772 (1985).

At the hearing, the record showed that the appellant pled no
contest to a charge of class B kidnapping which, the State
proposed to show, resulted when the appellant enticed a young
child into his automobile by representing that he was a police
officer and attempted to drive into Camp Robinson through the
back gates. After the hearing for sentencing under the Act, the
trial court ruled that the appellant was ineligible under § 16-93-
502(6)(A) because he was convicted of kidnapping, and he
further determined that sentencing under the Act would be
improper because of the nature of the crime and the circum-
stances of its commission. Concerning the latter determination,
the trial judge expressed his opinion that the facts could have
supported a conviction for a greater offense, and voiced his
concern over the possibility of early parole if the appellant was
sentenced under the Act. He also considered evidence relating to
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the appellant’s history of alcohol abuse,-and concluded this
evidence did not justify sentencing under the Act.

[2] In his brief, the appellant specifically concedes that he
does not dispute the correctness of the trial court’s discretionary
determination. Instead, he argues that § 16-93-502(6)(A) does
not exclude offenders convicted of class B kidnapping from the
definition of eligible offender, and he therefore contends that this
part of the trial court’s ruling was in error. It is unnecessary to
reach that issue, however, because the court’s finding that the
appellant was ineligible under the Act is sufficiently supported by
. the trial judge’s discretionary determination. We hold that the
trial court’s determination that the interests of the State would
not be better served by sentencing under the Act, was clearly
supported by the evidence, and the record fully demonstrates that
the appellant was not an eligible offender. See Garrison v. State,
supra. :

[3] The appellant states that his statutory argument is
brought to seek clarification with respect to the eligibility of
offenders convicted of class B kidnapping. We are unable to
provide such clarification, however, because to do so under these
facts would be to declare a principle of law which cannot affect
the matter in issue in the case at bar. See Saunders v. Kleier, 296
Ark. 25, 751 S.W.2d 343 (1988). We do not give advisory
opinions. City of Springdale v. Jones, 295 Ark. 129, 747 S.w.2d
98 (1988).

Affirmed.
“CorsIN, C.J., and MAYFiELD, J., agree.



