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1. CRIMINAL PROCEDURE — HEARING TO REVOKE A SUSPENDED
SENTENCE — STATE HAS BURDEN TO PROVE A VIOLATION OF
CONDITIONS AND FINDINGS UPHELD UNLESS AGAINST THE PREPON-
DERANCE OF THE EVIDENCE. — In a hearing to revoke, the State
bears the burden to prove the violation of a condition of the
suspended sentence, and the trial court’s findings are upheld unless
they are clearly against the preponderance of the evidence.

7. APPEAL & ERROR — REVIEW OF PREPONDERANCE OF THE EVI-
DENCE — DEFERENCE GIVEN TRIAL COURT ON QUESTIONS OF
CREDIBILITY AND WEIGHT TO BE GIVEN TESTIMONY. — A determi-
nation of preponderance of the evidence turns heavily on questions
of credibility and weight to be given the testimony, and the court of
appeals defers to the superior position of the trial court on those
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questions.

3. EVIDENCE — PROCEEDINGS FOR GRANTING OR REVOKING PROBA-
TION — RULES OF EVIDENCE DO NOT APPLY. — The rules of
evidence do not apply to proceedings for granting or revoking
probation.

4. CRIMINAL PROCEDURE — REVOCATION OF SUSPENDED SENTENCE
— EVIDENCE SUPPORTING A FINDING OF VIOLATION OF CONDI-
TIONS. — Where the evidence established that appellant was
stopped and a search of his vehicle revealed hypodermic syringes;
small plastic bags containing off-white residue, marijuana residue
and partially smoked cigarettes; additional controlled substances
and drug paraphernalia; and a substance from the appellant’s
wallet that tested to be methamphetamine, and where the appellant
had needle marks on his arms when stopped, the trial court’s
findings that the appellant violated the conditions of the judgment
suspending imposition of sentence were not clearly against the
preponderance of the evidence.

5. CRIMINAL PROCEDURE — REVOCATION OF SUSPENDED SENTENCE
— DEFERENCE GIVEN TRIAL COURT ON EXCUSABLE CIRCUM-
STANCES. — Where the appellant argued that his inability to pay
the fine and costs imposed as a condition of his suspended sentence
was due to excusable circumstances, the court of appealsdeferred to
the superior position of the trial court.

6. APPEAL & ERROR — PREJUDICE — NO REVERSAL FOR HARMLESS
ERROR. — When an error is alleged, prejudice must be shown since
harmless error will not result in reversal.

7. CRIMINAL PROCEDURE — WRITTEN STATEMENT OF THE EVIDENCE
— NO PREJUDICE SHOWN FROM FAILURE TO RECEIVE STATEMENT.
— Where appellant argued the trial court erred by not furnishing
hima written statement of the evidence relied on and the reasons for
revoking his suspended sentence as required by Ark. Code Ann. § 5-
4-310(b)(5) (1987), the purpose of the statement being to permit
the defendant to know the precise basis of the trial court’s decision
so that he may conduct an intelligent appeal, but where the defense
had failed to show the prejudicial effect of not receiving a written
statement, the appellant having received two separate hearings on
the petition to revoke which set out in detail the alleged violations of
the conditions of his suspended sentence, the appellant was amply
informed of the trial court’s reason for setting aside his suspended
sentence, and the trial court’s holding was upheld.

Appeal from Sebastian Circuit Court, Fort Smith District;
John G. Holland, Judge; affirmed.

Hough & Hough, by: Stephen G. Hough, for appellant,
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Steve Clark, Att’y Gen., by: R.B. Friedlander, Solicitor
Gen., for appellee.

DoNALD L. CorsiN, Chief Judge. Appellant, James R.
Phillips, appeals a decision of the Sebastian County Circuit Court
revoking his suspended sentence imposed on a plea of guilty,
entered July 21, 1986, to a charge of one count of possession of
amphetamines with intent to deliver and one count of possession

of drug paraphernalia. We affirm.

A petition to revoke was filed April 8, 1987, alleging
appellant failed to pay the fine and costs imposed as a condition of
his suspended sentence. Additionally, the petition alleged that on
April 3, 1987, appellant committed the offenses of possession of a
controlled substance with intent to deliver and possession of drug
paraphernalia, thereby violating the terms of his suspended
sentence. The trial court conducted two hearings which clearly
establish that appellant and his vehicle were stopped and
searched on April 3, 1987, based upon information received from
reliable police informants. The arresting officer testified that he
was informed that appellant and another person would be coming
to Fort Smith in appellant’s vehicle with Arkansas license NWIJ-
388, in possession of a quantity of a controlled substance,
methamphetamine. The officer testified that the search revealed
hypodermic syringes, small plastic bags containing off-white
residue, marijuana residue and partially smoked marijuana
cigarettes in the back of appellant’s truck, additional controlled
substances and similar drug paraphernalia under the front seat,
as well as a substance which tested to be methamphetamine in
appellant’s wallet. The officer also testified that appellant had
needle marks on his arm.

In addition, an employee of the prosecuting attorney’s office
testified that appellant was in arrears in paying the fine and costs
assessed in his 1986 conviction. The testimony reveals that even
though appellant was required to pay $100.00 monthly, no
payments were received after December 6, 1986, leaving an
unpaid balance of $1,146.25. This testimony was substantiated
by a deputy sheriff whose job includes keeping circuit court
records of fine payments. His records reveal that appellant made
only four $100.00 payments prior to his 1987 arrest.

Appellant’s wife testified that they were unable to make
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regular payments on appellant’s fine and costs. In support of this
contention, she testified that appellant became self-employed in
the latter part of 1986 causing irregularity of income. She also
testified that their child had surgery during this period of time
and they were responsible for their financial obligations, as well as
support for appellant’s brother and sister. Appellant’s wife also
stated that she was aware of appellant’s drug habit but did not
know how much of his income was expended to maintain that
habit. Also, she was not surprised that appellant had $800.00 on
his person at the time of his 1986 arrest and $100.00 at the time of
his 1987 arrest. Appellant made a statement at the second
hearing acknowledging his drug addiction problem.

Appellant raises the following two points for reversal: (D
The trial court failed to prepare and furnish to the appellant a
written statement of the evidence relied on and the reasons for
revoking appellant’s suspended sentence; and (2) the trial court
erred in finding that the State proved by a preponderance of the
evidence that the conditions of appellant’s suspended sentence
were violated.

We will first address appellant’s argument that the judg-
ment of the trial court is contrary to the preponderance of the
evidence. Appellant argues that he made bona fide efforts to
acquire the resources to pay his fine and costs, and his inability to
pay is excusable because of his numerous and substantial obliga-
tions. Furthermore, appellant questions the sufficiency of the
evidence of the crimes of possession of a controlled substance and
possession of drug paraphernalia resulting from the 1987 arrest.

[1-3] Ina hearing to revoke, the State bears the burden to
prove the violation of a condition of the suspended sentence, and
on appellate review, the trial court’s findings are upheld unless
they are clearly against the preponderance of the evidence. Cavin
v.State, 11 Ark. App. 294,669 S.W.2d 508 (1984). A determina-
tion of preponderance of the evidence turns heavily on questions
of credibility and weight to be given the testimony and in that
respect we defer to the superior position of the trial court,
Hoffman v. State, 289 Ark. 184, 711 S.W.2d 151 (1986).
Furthermore, the rules of evidence do not apply to proceedings for
granting or revoking probation. Fitzpatrick v. State, 7 Ark. App.
246, 647 S.W.2d 480 (1983).
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[4,5] Based upon the evidence presented in the instant
case, we cannot say that the court’s findings that appellant
violated the conditions of the judgment suspending imposition of
sentence were clearly against the preponderance of the evidence
with regard to the 1987 crimes being questioned by appellant in
this appeal. Additionally, as to appellant’s argument that his
inability to pay the fine and costs was due to excusable circum-
stances, we defer to the superior position of the trial court and
affirm its findings.

Appellant also argues that the trial court erred by not
furnishing him a written statement of the evidence relied on and
the reasons for revoking his suspended sentence as required by
Arkansas Code Annotated 5-4-310(b) (5) (1987) (formerly Ark.
Stat. Ann. § 41-1209(2) (Repl. 1977)).

[6,7] Wehave held that when anerror is alleged, prejudice
must be shown, since we do not reverse for harmless error. Berna
v. State, 282 Ark. 563, 670 S.W.2d 434 (1984), cert. denied, 470
U.S. 1085 (1985). One purpose of the written statement in
question is to permit the defendant to know the precise basis of the
trial court’s decision so that he or she may conduct an intelligent
appeal. See Hawkins v. State, 270 Ark. 1016, 607 S.W.2d 400
(1980). Here, the defense has failed to show the prejudicial effect
of not receiving a written statement. Appellant was amply
informed of the court’s reason for setting aside his suspended
sentence. Appellant received two separate hearings on the peti-
tion to revoke which set out in detail the alleged violations of the
conditions of his suspended sentence. He attended both hearings
and even made a statement at the latter. Accordingly, the trial
court must be affirmed on this point.

Affirmed.
CRACRAFT and COOPER, JJ., agree.



