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Court of Appeals of Arkansas
Division 1
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1. CRIMINAL PROCEDURE — SPEEDY TRIAL RULES ARE PROCEDURAL.
— Speedy trial rules are procedural, so those in effect at the time of
appellant’s trial will apply.

2. CRIMINAL PROCEDURE — TRIAL AFTER EXPIRATION OF SPEEDY
TRIAL PERIOD — BURDEN ON STATE TO SHOW DELAY JUSTIFIED. —
Once the accused has shown that the trial was held after the speedy
trial period expired, the burden rests upon the state to show the
delay was legally justified.

3. CRIMINAL PROCEDURE — SPEEDY TRIAL — TIME DEFENDANT’S
WHEREABOUTS UNKNOWN SHOULD BE EXCLUDED IN CALCULATING
TIME FOR TRIAL. — Where the record showed that standard
procedures were followed but appellant’s whereabouts could not be
determined because he left the county, was treated at several
institutions, and lived at several addresses, and he could not be
found by either the sheriff’s deputies or the family of the victims,
but as soon as his whereabouts became known, he was arrested, the
delay attributable to defendant’s absence was correctly excluded in
computing the time for trial, and the defendant’s use of his real
name in publications and on radio programs did not show that the
sheriff’s office failed to diligently try to locate him.

4. APPEAL & ERROR — REQUEST NOT MADE BELOW — ISSUE MAY NOT
BE RAISED ON APPEAL. — Where appellant did not ask the trial court
to set forth findings of fact below, he may not raise that issue on
appeal.

Appeal from Faulkner Circuit Court; Francis T. Donovan,
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Judge; affirmed.
Clark & Adkisson, by: John J. Clark, for appellant.

Steve Clark, Att’y Gen., by: J. Blake Hendrix, Asst. Att’y
Gen., for appellee.

BETH GLADDEN COULSON, Judge. A jury convicted appel-
lant, Lonnie Keys, of two counts of sexual abuse and he was
sentenced to six years in prison for each offense to be served
consecutively. On appeal, he argues that his case should have
been dismissed for lack of a speedy trial. We find his arguments
unpersuasive and affirm.

On January 26, 1984, appellant was a guest in the home of a
couple who had two boys, ages five and eight. When the children
were ready for bed, appellant said he wanted to tuck them in and
spent several minutes alone with them. Three days later the boys
told their parents that appellant had had sexual contact with
them. They said he had threatened them the night of the incident,
and they had been afraid to tell anyone. The boys’ stepfather
immediately took the children to the Faulkner County Sheriff’s
Office, where statements were taken from them. The next day the
stepfather went to the appellant’s residence looking for him, but
he was told that appellant had moved. The prosecuting attorney
filed felony informations against appellant on March 21, 1984,
and a bench warrant was issued for appellant’s arrest. He was not
located until October 1986, when the victims’ mother learned
that appellant was working at a mission in Saline County. She
contacted the Faulkner County Sheriff’s Office, and appellant
was arrested on October 15, 1986. He was tried on March 30,
1987—three years and nine days after charges were filed against
him and five and one-half months after his arrest.

In a pretrial hearing, appellant contended that the charges
against him should be discharged under Ark. R. Crim. P. Rules
27-30 because he was not brought to trial within eighteen months
from the date charges were filed against him. Appellant con-
tended he had never been “on the run” from authorities and that
the sheriff’s office had failed to diligently try to locate him and he
gave anaccount of his whereabouts. The day after the incident, he
had gone to the state hospital at Benton, then been transferred to
the Fort Roots Veterans Administration Hospital at North Little
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Rock where he was treated for alcohol abuse. On release, he spent
time at a halfway house, then underwent eye surgery at the
Veterans Administration Hospital. Following that, he lived at the
Union Rescue Mission in Little Rock until June 1985, when he
went to the Evangel Community Church in Little Rock as
superintendent. In August 1985, appellant started a weekly radio
ministry which eventually was picked up by a large Little Rock
radio station, and used his own name over the airways. At this
point, appellant left Little Rock to work as superintendent of the
New Pathway Mission in Benton. Advertisements for the mission
were run in the local newspaper, some using appellant’s photo-
graph for promotion. For the state, deputies testified that they
had tried to locate appellant and expected him to “surface”
eventually in Faulkner County. They did not question his former
wife because they did not know she was living in the county. The
prosecutor argued that even if the 18-month rule applied, Ark. R.
Crim. P. Rule 28.3 excludes from the calculations the time when
a defendant’s whereabouts are unknown. The circuit judge
denied appellant’s motion for absolute discharge of the charges
against him. From that decision, this appeal arises.

[1-3] Appellant argues he was denied his right to a speedy
trial on the charges of sexual abuse. On October 1, 1987, certain
changes became effective concerning the rules on speedy trials. In
the Matter of Amendment of Arkansas Rules of Criminal
Procedure, 293 Ark. 612. Those changes, however, do not affect
this appeal. Speedy trial rules are procedural, so those in effect at
the time of appellant’s trial will apply. See Jennings v. State, 276
Ark. 217, 633 S.W.2d 273 (1982). In appellant’s case, Rule
28.1(c) provides that a defendant charged in circuit court and
released must be tried within eighteen months from the time
provided in Rule 28.2. The date the charges are filed is the
beginning for the calculation of the time for a speedy trial. Allen
v.State,294 Ark. 209,742 S.W.2d 886 (1988). Once the accused
has shown that the trial was held after the speedy trial period
expired, the burden rests upon the state to show the delay was
legally justified. Allen, supra. Ark. R. Crim. P. Rule 28.3
provides:

The following periods shall be excluded in computing the
time for trial:




222 KEYS v. STATE [23

Cite as 23 Ark. App. 219 (1988)

(e) The period of delay resulting from the absence or
unavailability of the defendant. A defendant shall be
considered absent whenever his whereabouts are un-
known. . .

In the present case, we agree with the state that appellant’s
whereabouts were unknown. Furthermore, we find appellant’s
arguments unpersuasive that the deputies failed to use due
diligence in their investigation. Although it is unclear whether
appellant’s name was entered in a nationwide law enforcement
computer network, the record indicated that standard procedures
were followed. As to the public nature of appellant’s ministry, it
would be unreasonable to require law enforcement officers to
monitor all radio programs and publications in the off chance that
a missing suspect might be among the hosts of people employing
those media. Appellant also cannot rely on Chandlerv. State, 284
Ark. 560, 683 S.W.2d 928 (1985), in which the state failed to
make a diligent effort to bring a defendant to trial. Chandler is a
decision in which the delay was solely the fault of the state, and
the case involved a defendant who had been arrested, released on
bond, and whose new address was not properly relayed to circuit
court. The present case differs. Appellant’s whereabouts could
not be determined because he left Faulkner County, was treated
at several institutions, and lived at several addresses. He could not
be found by either the sheriff’s deputies or the family of the
victims, but as soon as his whereabouts became known, he was
arrested.

[4] For his final point for reversal, appellant contends that
since the trial court did not set forth the excluded periods in a
written order or docket entry pursuant to Ark. R. Crim. P.
28.3(i), those periods cannot be used against him. We find that
argument unconvincing. Appellant relies on Shaw v. State, 18
Ark. App.243,712S.W.2d 338 (1986). However, since appellant
did not raise this issue below, he may not raise it on appeal. See
Deanv. State, 293 Ark. 75,732 S.W.2d 855 (1987). Accordingly,
we affirm the judgment of the circuit court.

Affirmed.

CooPERr and JENNINGS, JJ., agree.



