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1. EVIDENCE — TRIAL COURT'S CONTROL OF PROFFERS OF EVIDENCE. 
— Although the trial court has very limited discretion to refuse to 
permit counsel to proffer evidence, it has great discretion in 
controlling the form of the proffer and the time at which it is to be 
made. 

2. EVIDENCE — EMBEZZLEMENT NOT DISTINGUISHED FROM THEFT 
FOR PURPOSES OF RULE 608(b) — THEFT NOT PROBATIVE OF 
UNTRUTHFULNESS. — The trial court, under A.R.E. Rule 608(b), 
did not err in excluding evidence of a witness's embezzlement 
proffered on cross-examination since embezzlement cannot be 
meaningfully distinguished from other forms of theft, and although 
theft is probative of dishonesty, it is not probative of untruthfulness. 

Appeal from Poinsett Circuit Court; Gerald Pearson, Judge; 
affirmed. 

Michael Everett, for appellant. 

Steve Clark, Att'y Gen., by: Clint Miller, Asst. Att'y Gen., 
for appellee.
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JOHN E. JENNINGS, Judge. After a jury trial, James Sitz was 
convicted of driving while intoxicated. The State's only witness 
was James Walker, the Tyronza Chief of Police. 

On cross-examination, appellant's counsel sought to ask 
Walker about the circumstances surrounding his leaving his 
position as the Chief of Police for the City of Harrisburg. The trial 
court sustained the State's objection to the question, and defense 
counsel sought to make his record. The trial court ruled that the 
record could be made at the first recess. Apparently the case was 
submitted to the jury before the court went into recess. At that 
time defense counsel made his record, explaining that he was 
seeking to show that Walker had embezzled funds from the City 
of Harrisburg. The trial court declined to change his mind. 

Rule 608(b) of the Arkansas Rules of Evidence provides: 

Specific instances of the conduct of a witness, for the 
purpose of attacking or supporting his credibility, other 
than conviction of crime as provided in Rule 609, may not 
be proved by extrinsic evidence. They may, however, in the 
discretion of the court, if probative of truthfulness or 
untruthfulness, be inquired into on cross-examination of 
the witness (1) concerning his character for truthfulness or 
untruthfulness. . . . 

111 Appellant first argues that the court, in effect, denied 
him the opportunity to make a proffer. We do not agree. We 
recently held that it is generally error for the trial court to refuse 
counsel the opportunity to proffer evidence which has been 
excluded by a ruling of the court. Jones v. Jones, 22 Ark. App. 
267,739 S.W.2d 171 (1987). The primary reason that a proffer is 
required is so that the appellate court will have a record upon 
which to determine the admissibility of the evidence. But while 
the trial court has very limited discretion to refuse to permit 
counsel to proffer evidence, it has great discretion in controlling 
the form of the proffer and the time at which it is to be made. Rule 
103 (b) of the Arkansas Rules of Evidence provides that the court 
may direct that an offer of proof be made in question and answer 
form. Rule 103(c) generally requires that proffers be made 
outside the hearing of the jury. We find no abuse of discretion in 
the procedure followed by the trial judge.
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Appellant's second argument is that the evidence he sought 
to elicit was relevant and it was error to exclude it. In Gustafson v. 
State, 267 Ark. 278, 590 S.W.2d 853 (1979), the supreme court 
held that theft was probative of untruthfulness and therefore 
could be inquired about on cross under Rule 608(b). Gustafson 
was overruled in Rhodes v. State, 276 Ark. 203, 634 S.W.24 107 
(1982), in which the court held that, although theft is probative of 
dishonesty, it is not probative of untruthfulness and therefore 
cannot be inquired about on cross under Rule 608(b). Although 
Gustafson involved theft by receiving and Rhodes involved 
shoplifting, we do not believe that either decision turned on the 
particular type of theft offense involved. Appellant relies primar-
ily on the dissenting opinion in Rhodes. While we might agree 
with appellant that the dissent is well reasoned we are not at 
liberty to follow it. 

Embezzlement was not an offense at common law. It has 
been defined as common-law larceny extended by statute to cover 
cases where the stolen property comes originally into the posses-
sion of the defendant without a trespass. Moody v. People, 65 
Colo. 339, 176 P. 476 (1918). It was made a separate offense by 
statute in this state until the adoption of the Arkansas Criminal 
Code in 1975, at which time it was consolidated with other theft 
offenses. Arkansas Statutes Annotated § 41-2202 (Repl. 1977). 
There is dicta in at least two federal cases stating that inquiry into 
specific acts which would have constituted embezzlement is 
permissible under Rule 608(b) of the Federal Rules of Evidence. 
United States v. Amahia, 825 F.2d 177 (8th Cir. 1987); United 
States v. Leake, 642 F.2d 715 (4th Cir. 1981). These statements 
appear to be derived from an article by Dean Ladd, Credibility 
Tests-Current Trends, 89 U. Pa. L. Rev. 166, 180 (1940). But 
Dean Ladd also argued that robbery, larceny, and burglary might 
be probative of untruthfulness. 

12] Our conclusion is that this case is controlled by the 
supreme court's holding in Rhodes. We do not think a meaningful 
distinction can be drawn, for purposes of Rule 608(b), between 
embezzlement and other forms of theft. 

We hold that the trial court did not err in excluding this 
evidence. 

Affirmed. 
CORBIN, C.J., and COOPER, J., agree.


