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1. ARREST — WARRANT MUST BE ISSUED BY JUDICIAL OFFICER WHO
MAKES AN INDEPENDENT DETERMINATION OF PROBABLE CAUSE. —
A.R.Cr.P. Rule 7.1(c) provides that the clerk of a court or his
deputy may, when so authorized by the judge of that court, issue an
arrest warrant upon the filing of an information or upon an affidavit
approved by the prosecuting attorney; however, the authority
vested in court clerks under this rule does not dispense with the
requirement that warrants must be issued by a detached, neutral
magistrate who makes an independent determination of probable
cause.

2. ARREST — WARRANT INVALID — NO INDEPENDENT DETERMINA-
TION OF PROBABLE CAUSE. — Where a deputy clerk issued the arrest
warrant without communicating with the judge, without any
indication from the officers or the documents that the judge had any
knowledge of the facts alleged, and without reading the factual
allegations of the affidavit, but she only checked for the prosecutor’s
signature, the charge, and the statute number, and she issues
warrants under these circumstances routinely, as a matter of policy,
the warrant requirements were not met.
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3. SEARCH & SEIZURE — WARRANTLESS ENTRY INTO RESIDENCE
REQUIRES EXIGENT CIRCUMSTANCES. — Even where probable cause
is present, a warrantless entry of a residence is unreasonable in the
absence of exigent circumstances.

4. SEARCH & SEIZURE — EXIGENT CIRCUMSTANCES DEFINED. —
“Exigent circumstances” permitting warrantless entry of a dwell-
ing are circumstances requiring immediate aid or action, including
the risk of removal or destruction of evidence, danger to the lives of
police officers or others, and hot pursuit of a suspect.

5. SEARCH & SEIZURE — “GOOD-FAITH” EXCEPTION NOT APPLICABLE
UNDER THESE CIRCUMSTANCES. — Where the record shows that the
warrant was obtained from the deputy clerk at her home after
midnight by the detective, that she issued the warrant in the
presence of the detective, and that she made no attempt to
communicate with the judge, the good-faith exception was
inapplicable.

6. SEARCH & SEIZURE — INVALID WARRANT, NO EXIGENT CIRCUM-
STANCES, AND GOOD-FAITH EXCEPTION INAPPLICABLE — ERROR TO
DENY MOTION TO SUPPRESS EVIDENCE FOUND AS A RESULT OF
ILLEGAL ARREST. — In the absence of a valid warrant or a
warrantless entry supported by exigent circumstances, and where
the good-faith exception to the exclusionary rule is inapplicable, the
trial court erred in denying the appellant’s motion to suppress the
evidence obtained by virtue of the illegal arrest.

7. CRIMINAL LAW —DOUBLE JEOPARDY ARGUMENT FOUND UNCON-
VINCING. — The appellate court found appellant’s argument —
that his first-degree murder conviction under the felony murder
formulation found in Ark. Stat. Ann. § 41-1502(a) (Repl. 1977)
constituted double jeopardy because the underlying felony upon
which that conviction was based, aggravated assault, was not
merely an element of the greater offense, but rather was an
“inchoate version” of the first-degree murder charge because the
essential element of both offenses involved the same conduct,
shooting the firearm at the time and place in question—was
unsupported by authority and unconvincing.

8. CRIMINAL LAW — CONVICTION FOR FELONY MURDER AND UNDER-
LYING FELONY — JUDGMENT ENTERED ONLY ON MURDER — NO
ERROR. — Although Ark. Stat. Ann. § 41-105 (Repl. 1977)
prohibits the entry of judgments of conviction on both felony
murder and the underlying specified felony, the trial court in this
case did not enter judgments of conviction on the felony murder
count and the aggravated assault charge, but instead set aside the
aggravated assault conviction; under the circumstances the trial
court did not err in refusing to reduce the charge to second-degree



ARK. APP.] LAMB v. STATE 117
Cite as 23 Ark. App. 115 (1988)

murder on double jeopardy grounds.

Appeal from Pulaski Circuit Court, Fifth Division; Jack L.
Lessenberry, Judge; reversed and remanded.

Achor & Rosenzweig, by: John W. Achor, for appellant.

Steve Clark, Att’y Gen., by: J. Blake Hendrix, Asst. Att’y
Gen., for appellee.

JaMEs R. COOPER, Judge. The appellant in this criminal
case was charged with first-degree murder, second-degree bat-
tery, and aggravated assault. After a jury trial, he was convicted
of first-degree murder and sentenced to twenty-seven years in the
Arkansas Department of Correction. He was also convicted of
third-degree battery which, as a misdemeanor, was merged with
the murder conviction, and the trial judge set aside the aggra-
vated assault conviction on double jeopardy grounds. From those
convictions, comes this appeal.

For reversal, the appellant contends that the trial court erred
in refusing to suppress evidence obtained as a result of the
execution of an illegal arrest warrant, and that the court erred in
refusing to reduce the murder charge from first to second degree.
We find the appellant’s first point to be meritorious, and we
reverse.

The evidence shows that a number of shots were fired into a
residence at 4300 West 24th Street in Little Rock on March 17,
1986, and that one person was killed and another wounded.
Officer Michael Strack of the Little Rock Police Department
obtained information that suspects in the shooting were driving a
red and white older model vehicle. Officer Strack stopped a
vehicle meeting this description and ordered the driver and
passenger to get out and place their hands on the roof of the car.
They did so momentarily, and then broke and ran. Officer Strack,
after an unsuccessful pursuit, returned to their car and found a
shotgun on the back seat.

Through a photo lineup conducted several hours later,
Officer Strack identified the appellant as the passenger of the
vehicle. The vehicle, which belonged to the appellant, was
impounded. On the strength of this evidence, detectives of the
Little Rock Police Department obtained a warrant for the
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appellant’s arrest from Susan Skipper, Deputy Clerk of the Little
Rock Municipal Court. At an omnibus hearing held on Novem-
ber 17, 1986, Ms. Skipper stated that she issued the warrant
herself, without communicating with Municipal Judge Allan
Dishongh, and without any indication from the officers or the
documents that the judge had any knowledge of the facts alleged.
She further stated that she did not read the factual allegations of
the affidavit before signing the warrant; that she only checked for
the prosecutor’s signature, the charge, and the statute number;
and that she issues warrants under these circumstances routinely,
as a matter of policy.

The warrant issued by Ms. Skipper was executed the same
day at the appellant’s residence by Detective Keathley and
Officer Smith. Officer Smith testified that Detective Keathley’s
knock on the appellant’s door was answered by Brenda Riddle.
Asked if the appellant was in, Ms. Riddle said that he was, and
she called him to the door. When the appellant appeared, the
police officers identified themselves, stated that they had a
warrant for the appellant’s arrest, and advised him of his rights.
The policemen then stepped into the residence, and allowed the
appellant to go to his bedroom to dress. While Detective Keathley
and the appellant were in the bedroom, Officer Smith noticed a
.357 revolver and ammunition on the living room floor. Officer
Smith stated that he was standing in the bedroom door to ensure
Keathley’s safety when he discovered the weapon and bullets.
These items were introduced into evidence at trial, as were
ballistic tests identifying the revolver as the murder weapon. The
appellant’s motion to suppress this evidence was denied.

[1,2] The appellant argues that the trial court erred in
refusing to suppress evidence stemming from the appellant’s
arrest, contending that the arrest was invalid under A.R.Cr.P.
Rule 7.1(c), and that the discovery of the revolver and ammuni-
tion in the appellant’s residence thus did not constitute a search
incident to a valid arrest. We agree. Arkansas Rules of Criminal
Procedure 7.1(c) provides that the clerk of a court or his deputy
may, when so authorized by the judge of that court, issue anarrest
warrant upon the filing of an information or upon an affidavit
approved by the prosecuting attorney. However, the authority
vested in court clerks under this rule does not dispense with the
requirement that warrants must be issued by a detached, neutral
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magistrate who makes an independent determination of probable
cause. Davis v. State, 293 Ark. 472, 739 S.W.2d 150 (1987).
Here, the warrant was issued without either the approval of a
judicial officer or an independent determination of probable
cause, and we hold that the warrant requirements were not met.

[3-6] Moreover, the introduction of the disputed evidence
cannot be justified on the ground that it was seized incident to a
valid warrantless arrest. Even where probable cause is present, a
warrantless entry of a residence is unreasonable in the absence of
exigent circumstances. Payton v. New York, 445 US. 573
(1980). We have held that this rule is applicable where the arrest
isaccomplished without an entry by police officers who knock on a
person’s door and ask him to step outside, Schrader v. State, 13
Ark. App. 17, 678 S.W.2d 777 (1984), and we hold that it is
likewise applicable under the circumstances presented in the case
at bar. Any evidence seized pursuant to the appellant’s arrest is
thus subject to exclusion unless the warrantless entry was
justified by exigent circumstances. See id. “Exigent circum-
stances” permitting warrantless entry of a dwelling are circum-
stances requiring immediate aid or action, including the risk of
removal or destruction of evidence, danger to the lives of police
officers or others, and hot pursuit of a suspect. Mitchell v. State,
294 Ark. 264, 742 S.W.2d 895 (1988). That such exigent
circumstances were lacking in the case at bar is demonstrated by
the fact that the police officers actually had sufficient time to
procure a warrant for the appellant’s arrest: all that was lacking
was communication with the municipal judge in order for the
probable cause determination to be made and the requisite
approval given. Finally, the Arkansas Supreme Court has held
that the good-faith exception to the exclusionary rule does not
apply where the police officers executing the warrant knew that
no reasonable cause determination had been made by a judicial
officer. Stewart v. State, 289 Ark. 272,711 S.W.2d 787 (1986).
The record shows that the warrant was obtained from Ms.
Skipper, at her home after midnight, by Detective Keathley. In
light of Ms. Skipper’s testimony that she issued the warrant in the
presence of Detective Keathley, and that she made no attempt to
communicate with Judge Dishongh, we hold that the good-faith
exception is inapplicable. In the absence of a valid warrant or a
warrantless entry supported by exigent circumstances, and where




120 LAMB v. STATE [23
' Cite as 23 Ark. App. 115 (1988)

the good-faith exception to the exclusionary rule is inapplicable,
we hold that the trial court erred in denying the appellant’s
motion to suppress the evidence obtained by virtue of the illegal
arrest, and we therefore reverse and remand.

[7,8] We address the appellant’s second point for reversal
because the issue might arise in a new trial. The appellant
contends that his first-degree murder conviction under the felony
murder formulation found in Ark. Stat. Ann. § 41-1502(a) (Repl.
1977) constituted double jeopardy because the underlying felony
upon which that conviction was based, aggravated assault, was
not merely an element of the greater offense, but rather was an
“inchoate version” of the first-degree murder charge because the
essential element of both offenses involved the same conduct:
shooting a firearm at the time and place in question. The
appellant cites no authority to support his argument that the
charge should have been reduced to second-degree murder on
double jeopardy grounds, and we find it to be unconvincing.
Although Ark. Stat. Ann. § 41-105 (Repl. 1977) prohibits the
entry of judgments of conviction on both felony murder and the
underlying specified felony, see Singletonv. State, 274 Ark. 126,
623 S.W.2d 180 (1981), the trial court in the case at bar did not
enter judgments of conviction on the felony murder count and the
aggravated assault charge, but instead set aside the aggravated
assault conviction. Under these circumstances, we hold that the
trial court did not err in refusing to reduce the charge to second-
degree murder on double jeopardy grounds.

Reversed and remanded.

CorsiNn, C.J., and JENNINGS, J., agree.



