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1.  APPEAL & ERROR — REVIEW OF SUFFICIENCY OF THE EVIDENCE. —
Where the sufficiency of the evidence is challenged on a criminal
appeal, the appellate court reviews that issue first before consider-
ing elements of trial error because of the constitutional prohibition
against a second trial when a conviction is reversed for a lack of
evidence.

2. CRIMINAL LAW — CONSPIRACY. — One commits criminal conspir-
acy if he agrees with one or more other persons that one of them will
aid or engage in conduct constituting a criminal offense and one of
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the conspirators thereafter does an overt act in furtherance of that

agreement,
CRIMINAL LAW — SUBSTANTIAL EVIDENCE OF OVERT ACTS IN
FURTHERANCE OF CONSPIRACY TO COMMIT ARSON. — Where

appellant reached an agreement to burn a man’s residence toenable
him to collect fire insurance proceeds, and appellant admitted in the
presence of the officers that he had obtained “help” to assist in the
arson and that he had talked with an attorney to obtain the
necessary advice and protection for the house owner in the prosecu-
tion of his insurance claim and in the event of police investigation,
appellant’s statements regarding his efforts to obtain persons to aid
in the arson and to establish counsel in prosecuting the claim for
insurance were at least substantial evidence of overt acts in
furtherance of the conspiracy to commit arson.

CRIMINAL LAW — SUBSTANTIAL EVIDENCE OF OVERT ACT IN
FURTHERANCE OF CONSPIRACY TO POSSESS CONTROLLED SUB-
STANCES. — Where there was an agreement that appellant would
purchase ten pounds of marijuana for the purpose of resale by him
at other locations, and there was evidence that pursuant to that
agreement the appellant paid the sum of $2500.00 in order to obtain
the marijuana, there was substantial evidence of an overt act on the
part of appellant to set in motion the conspiracy to possess
controlled substances.

CRIMINAL LAW — CONSPIRACY — NO DEFENSE THAT THE PERSON
WITH WHOM DEFENDANT CONSPIRED WAS IMMUNE FROM PROSECU-
TION OR HAD FEIGNED AGREEMENT. — Ark. Stat. Ann. § 41-
713(2)(b) (Repl. 1977) provides that it is not a defense to
prosecution for conspiracy that the person with whom the defend-
ant conspires is immune to prosecution or has feigned agreement.
CRIMINAL LAW — CONSPIRACY — OVERT ACT MUST BE ALLEGED IN
INFORMATION AS WELL AS PROVED IN COURT. — Since proof of an
overt act is now an element of every criminal conspiracy, Ark. Stat.
Ann. § 43-2013 applies to all cases involving allegations of criminal
conspiracy in requiring that the State both allege and prove a
specific overt act evidencing that the conspiracy has been put in
motion, and providing the issue is properly raised, the failure to both
allege and prove such an act is fatal to a conviction.

CRIMINAL LAW — FAILURE TO ALLEGE A SPECIFIC OVERT ACT —
NEW TRIAL ORDERED. — Where the prosecutor’s information
merely averred that “he did thereafter do overt acts in pursuance of
said conspiracy,” and the appellant did not specifically move to
quash the information, but he did, both before and during the trial,
seek an order requiring the State to amend its information so as to
allege specific overt acts done in furtherance of the conspiracy, the
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State’s “open file” policy did not meet the requirements of Ark.
Stat. Ann. § 43-2013, and a new trial was ordered at which the State
has in advance specifically alleged overt acts done in furtherance of
the conspiracy.

8. CRIMINAL LAW — CONSPIRACY — NOT NECESSARY FOR STATE TO
PROVE OBJECT OF THE CONSPIRACY. — Where in a trial for
conspiracy to possess marijuana, there was substantial evidence of
an agreement and that appellant paid the officer $2500.00 in order
toobtain what he thought was marijuana, it was unnecessary for the
State to prove that the substance was in fact marijuana.

9. APPEAL & ERROR — FAILURE TO ABSTRACT EVIDENCE. — Where
appellant failed to abstract the evidence on which his arguments are
based and has failed to abstract both the instructions and the court’s
rulings on those instructions he contends were erroneously rejected,
those issues will not be considered on appeal.

Appeal from Van Buren Circuit Court; Francis T. Donovan,
Judge; reversed and remanded.

Mark S. Cambiano, for appellant.

Steve Clark, Att’y Gen., by: Clint Miller, Asst. Att’y Gen.,
for appellee.

GEORGE K. CrACRAFT, Judge. Joe Guinn was charged in
separate criminal informations with the crimes of conspiring with
others to possess controlled substances with the intent to deliver
and conspiring with others to commit arson. As it was shown that
the agreement to commit both offenses grew out of the same
agreement and continuous conspiratorial relationship, the court
ordered the case tried as one conspiracy to commit multiple
criminal acts as provided in Ark. Stat. Ann. § 41-709 (Repl.
1977). The appellant was found guilty of having conspired to
commit both crimes and brings this appeal. We find sufficient
merit in one point advanced for reversal to warrant a new trial.

[1] Appellant contends that the trial court erred in not
directing a verdict in his favor because there was no substantial
evidence on which a verdict of guilty of conspiring to commit
either offense could be based. Where the sufficiency of the
evidence is challenged on a criminal appeal, we review that issue
first before considering elements of trial error because of the
constitutional prohibition against a second trial when a convic-
tion is reversed for a lack of evidence. Harris v. State, 284 Ark.
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247, 681 S.W.2d 334 (1984). We conclude that there was
substantial evidence of a conspiracy to commit both offenses.

[2] One commits criminal conspiracy if he agrees with one
or more other persons that one of them will aid or engage in
conduct constituting a criminal offense and one of the conspira-
tors thereafter does an overt act in furtherance of that agreement.
Under this section, it is required that the State prove not only that
there was an agreement to commit the crime or crimes but also
that one of the conspirators did at least a minimal act in
furtherance of the agreement. '

[3] At common law, the gist of a conspiracy was the
unlawful combination or agreement, such that one might be
convicted of the crime by simply showing that such a confedera-
tion existed. Powell v. State, 133 Ark. 477, 203 S.W. 25 (1918).
Our statutes now require the doing of an overt act as an element of
all criminal conspiracies. Here, there was evidence that appellant
offered to burn Doyle Hall’s residence to enable him to collect fire
insurance proceeds. After Hall informed police officers of the
offer, Officer Ron Lewis was introduced to the appellant as Hall’s
son and thereafter participated in the negotiations with appel-
lant. There was substantial evidence that an agreement was
entered into under which the appellant would cause Hall’s
residence to be destroyed by fire. Appellant, in a subsequent
meeting, admitted in the presence of the officers that he had
obtained ‘““help” to assist in the arson and that he had talked with
an attorney to obtain the necessary advice and protection for Hall
in the prosecution of his insurance claim and in the event of police
investigation. We conclude that appellant’s statements regarding
his efforts to obtain persons to aid in the arson and to establish
counsel in prosecuting the claim for insurance were at least
substantial evidence of overt acts in furtherance of the conspiracy
to commit arson.

[4] During the course of the conversations, there was also
an agreement that the appellant would purchase ten pounds of
marijuana from Officer Lewis and another officer for the purpose
of resale by him at other locations. There was evidence that
pursuant to that agreement the appellant paid the police officers
the sum of $2500.00 in order to obtain the marijuana. There was,
therefore, substantial evidence of an overt act on the part of the
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appellant to set in motion the conspiracy to possess controlled
substances.

[5] The appellant further contends that there was no
substantial evidence to support the conspiracy because there were
no co-conspirators. He argues that, as the police and their agents
could not be co-conspirators, and that as one cannot conspire with
himself, there was no criminal conspiracy. Arkansas Statutes
Annotated § 41-713(2)(b) (Repl. 1977) provides that it is not a
defense to prosecution for conspiracy that the person with whom
the defendant conspires is immune to prosecution or has feigned
agreement. The commentary to that section points out that it is
designed to bar a defense based on the fact that other conspirators
are not liable for their participation, such as where one of the
conspirators is actually working for the police and only pretends
to agree to an illegal course of conduct. We find no error.

Although we find no merit in appellant’s challenge to the
sufficiency of the evidence, we do find a trial error for which the
case must be reversed and remanded for a new trial.

The appellant contends that the court erred in ordering the
case to trial on an information which did not aver any specific
overt acts done in pursuance of the conspiracy. The informations
merely averred that “he did thereafter do overt acts in pursuance
of said conspiracy.” Arkansas Statutes Annotated § 43-2013
(Repl. 1977) provides as follows:

In trials of indictments for conspiracy, in cases where an
overt act is required by law to consummate the offense, no
conviction shall be had, unless one or more overt acts be
expressly alleged in the indictment, and proved on the
trial; but overt acts, other than those alleged in the
indictment, may be given in evidence on the part of the
prosecution.

(Emphasis added).

[6] At the time that section was originally enacted there
were conspiracies which did not require proof of overt acts. See
Powellv. State, supra. It therefore applied only to those statutory
enactments in which overt acts were required in order to consum-
mate the offense. Arkansas Statutes Annotated § 41-707 (Repl.
1977) now requires proof of an overt act as an element of every
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criminal conspiracy, and therefore § 43-2013 applies to all cases
involving allegations of criminal conspiracy. Under these two
sections, it is required that the State both allege and prove a
specific overt act evidencing that the conspiracy has been put in
motion, and, provided the issue is properly raised, the failure to
both allege and prove such an act is fatal to a conviction. Here,
although appellant did not specifically move to quash the infor-
mation, he did, both before and during trial, seek an order
requiring the State to amend its information so as to allege
specific overt acts done in furtherance of the conspiracy. The
court overruled both motions and appellant was forced to go to
trial without that knowledge.

[7] The State argues that the appellant knew well in
advance of trial the overt acts upon which the State would rely.
Appellee argues that any statement made or action taken by any
of the conspirators was to be considered an overt act and that the
prosecutor had followed his “open file” policy by permitting the
appellant to examine everything in it. We cannot conclude that
this would meet the requirements of § 43-2013. We conclude that
this failure on the part of the State warrants the ordering of a new
trial at which the State has in advance specifically alleged overt
acts done in furtherance of the conspiracy.

Appellant next argues that State Exhibit No. 1, purportedly
the marijuana he attempted to purchase in this case, should not
have been admitted into evidence because it was not properly
authenticated. He argues that the evidence should have been
excluded absent expert testimony that the substance was indeed
marijuana. Although we have already found error requiring a
new trial, we address this argument because of the likelihood that
it will again be made an issue on retrial.

[8] To prove the existence of a conspiracy the State was
required to show that appellant agreed with another to commit
the crime and that one of them performed an overt act in
furtherance of that agreement. We have concluded that there was
substantial evidence of an agreement and that appellant paid the
officers $2500.00 in order to obtain what he thought was
marijuana. It was unnecessary for the State to have to prove that
the substance was in fact marijuana, as proof of the elements of
the offense that is the object of the conspiracy is not required in
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order to prove the conspiracy. See Savannahv. State, 7 Atk. App.
161, 645 S.W.2d 694 (1983).

[9]1 The appellant also argues that other procedural errors
were committed during the trial. As he has failed to abstract for
us the evidence on which these arguments are based and has
failed to abstract for us both the instructions and the court’s
rulings on those instructions he contends were erroneously
rejected, we do not address them.

Reversed and remanded.

Cooprer and CouULsON, JJ., agree.




