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ATTORNEY & CLIENT — APPEARANCE OF IMPROPRIETY — TRIAL COURT
DID NOT ABUSE DISCRETION IN REFUSING TO DISQUALIFY THE
PROSECUTING ATTORNEY’S OFFICE. — Where appellant’s previous
counse] withdrew from his representation of appellant in order to
accept a position with the prosecuting attorney’s office, and he and
the prosecutor scrupulously avoided even the possibility of impair-
ing appellant’s right toa fair trial insofar as his previous representa-
tion of appellant was concerned, the appellate court could not say
that the trial court abused its discretion in denying appellant’s
motion to disqualify the prosecuting attorney’s office from trying
this case, enjoining the prosecutor from using previous counsel in
the prosecution, and ordering the State not to use any information
previous counsel had obtained.

Appeal from Faulkner Circuit Court; Francis T. Donovan,
Judge; affirmed.

F.N. “Buddy” Troxell, for appellant.

Steve Clark, Att’y Gen., by: Frank J. Wills I11, Asst. Att’y
Gen., for appellee.

JAMES R. COOPER, Judge. In this criminal case, the appel-
lant was convicted by a jury of rape and burglary, and was
sentenced to twenty-two years and five years respectively. On
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appeal, the appellant argues that the trial court erred in refusing
to disqualify the prosecuting attorney’s office from trying the
case. We find no error and we affirm.

In August 1986, Clifford J. Henry was appointed by the trial
court to represent the appellant, an indigent. On December 22,
1986, Mr. Henry withdrew from representing the appellant
because he had accepted a position with the prosecuting attor-
ney’s office in Faulkner County. The Court then appointed F.N.
Troxell to represent the appellant. Trial was held in Faulkner
County. Mr. Troxell filed a motion requesting that the court order
the prosecuting attorney’s office to withdraw from the case. The
appellant, citing Canons 4 and 9 of the Code of Professional
Responsibility, argued that allowing the prosecuting attorney’s
office to proceed with the case imparted an appearance of
impropriety. See also Rules 1.6 and 8.4(d), Rules of Professional
Conduct, 287 Ark. 495, 702 S.W.2d 326 (1985).

Mr. H. G. Foster, Prosecuting Attorney for the 20th Judicial
District, informed the trial court that there had been no discus-
sions of the case with Mr. Henry, that he and Mr. Henry did not
share office space, telephone lines, filing cabinets or clerical staff,
and that on one occasion, when a witness in the case was due to
appear in his office, Mr. Henry excused himself and left. The trial
court denied the motion, enjoined Mr. Foster from using Mr.
Henry in the prosecution, and ordered that the State was not to
use any information Mr. Henry had obtained.

[1] On appeal, the appellant concedes that there has been
nospecific misconduct, but that the Code of Professional Conduct
requires attorneys to avoid even the appearance of impropriety.
In Upton v. State, 257 Ark. 424, 516 S.W.2d 904 (1974), the
Arkansas Supreme Court affirmed the trial court’s refusal to
appoint a special prosecutor. In a similar fact situation, the court
rejected the appellant’s argument that the potential for prejudi-
cial violation of the confidential relationship necessitated the
appointment of a special prosecutor. In the case at bar, as in
Upton, Mr. Henry and the prosecuting attorney, Mr. Foster,
scrupulously avoided even the possibility of impairment of the
appellant’s right to a fair trial insofar as Mr. Henry’s previous
representation of him was concerned. We cannot say that the trial
court abused its discretion under these circumstances. See,
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Upton, supra.
Affirmed.

Corsin, C.J., and MAYFIELD, J., agree.




