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1.  APPEAL & ERROR — REVIEW OF EMPLOYMENT SECURITY CASES. —
The appellate court must affirm the Board’s decision if it is
supported by substantial evidence.

2. UNEMPLOYMENT COMPENSATION — RULES OF EVIDENCE NOT
BINDING. — Neither the appeal tribunal or the Board of Review are
bound by common law or statutory rules of evidence. [Ark. Stat.
Ann. § 81-1107(d)(4) (Supp. 1985).]

3. UNEMPLOYMENT COMPENSATION — EVIDENCE — HEARSAY. —
Hearsay evidence can constitute substantial evidence in unemploy-
ment compensation cases, but the claimant must be given the
opportunity to subpoena and cross-examine adverse witnesses at
some stage of the proceedings.

4. UNEMPLOYMENT COMPENSATION — EVIDENCE — WAIVER OF
RIGHT OF CROSS-EXAMINATION. — When the claimant does not
request another hearing in order to cross-examine witnesses whose
hearsay statements have been received in evidence, he effectively
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waives his right of cross-examination and due process requirements
are not violated.

5. UNEMPLOYMENT COMPENSATION — EVIDENCE — ADMISSIONS BY A
PARTY. — The two signed statements furnished by appellant to the
employment security agency in the course of applying for unem-
ployment compensation, were admissible as admissions by a party.
[Unif. R. Evid. 801(d)(2)(i).] :

6. UNEMPLOYMENT COMPENSATION — EVIDENCE — HEARSAY PROP-
ERLY BEFORE THE REFEREE. — Where appellant was aware of the
signed statement filed with the employment security agency by the
manager of the store where appellant had worked, but made no
request to cross-examine the manager, the statement was properly
before the referee for consideration.

7. UNEMPLOYMENT COMPENSATION — CONFLICTS IN EVIDENCE ARE
FOR BOARD TO RESOLVE — PARTY’S TESTIMONY NOT CONSIDERED
UNDISPUTED. — Resolving the conflicts in the evidence was for the
Board of Review and it is not required to accept a party’s testimony
as undisputed.

Appeal from the Arkansas Board of Review; affirmed.
Kirby Riffel, for appellant.
Gary Williams, for appellee.

MELVIN MAYFIELD, Judge. Larry Haynes has appealed
from the Board of Review’s denial of unemployment benefits. The
denial was made pursuant to Section 5(a) of the Arkansas
Employment Security Law, Ark. Stat. Ann. § 81-1106(a)(Supp.
1985), based upon a finding that appellant voluntarily left his last
work without good cause connected with the work.

The appellant had been employed at Food-4-Less in Gid-
dings, Texas, for several months when he quit about September
15, 1985, and moved to Arkansas. Upon arriving in Arkansas, he
applied for unemployment compensation by filing a form, which
he signed, containing a statement that he had been living with
friends in Texas who moved, and he was not making enough to get
out on his own, so he was forced to quit work. Later, he signed
another form, also filed with the agency, which contained a
statement that he quit work because he was moving back to
Arkansas where he had acquired a better paying job, but when he
got here the manager had changed his mind about hiring him.
The appellant’s employer responded with a statement signed by
its manager. It stated that the manager found out the appellant’s
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friends were moving and he asked the appellant if he was moving
also; that the appellant said he was staying there to work; but that
appellant did not show up for work the next Monday and never
called.

The employment security agency denied appellant’s appli-
cation for benefits and he appealed to the appeal tribunal. At the
hearing before the tribunal, the appellant testified that his reason
for quitting the job was that his brother, who had been taking care
of their disabled father, had called and said he was getting
married and was leaving Arkansas, so appellant had felt it
necessary to return to Arkansas to care for their father. He also
testified that he had explained this to his manager and was told
that he could go back to work anytime he could come back to
Texas. This testimony was taken by telephone, as the referee was
in Little Rock and the claimant was then in Pocahontas.

The appeal tribunal and the Arkansas Board of Review
affirmed the agency’s denial of benefits. On appeal to this court,
the appellant argues that there is no competent evidence in the
record to contradict his testimony that his leaving work was the
result of a personal emergency and that he made reasonable
efforts to preserve his job rights. Therefore, appellant claims, he
was entitled to benefits under Ark. Stat. Ann. § 81-1106(a)
(Supp. 1985).

[1-4] We must affirm the Board’s decision if it is supported
by substantial evidence. Harris v. Daniels, 263 Ark. 897, 567
S.W.2d 954 (1978). Neither the appeal tribunal nor the Board of
Review is bound by common law or statutory rules of evidence.
Ark. Stat. Ann. § 81-1107(d)(4)(Supp. 1985); see also Bockman
v. Ark. State Medical Board, 229 Ark. 143, 313 S.W.2d 826
(1958). Hearsay evidence can constitute substantial evidence in
unemployment compensation cases, but the claimant must be
given the opportunity to subpoena and cross-examine adverse
witnesses at some stage of the proceedings. Leardis Smith v.
Everett, Director, 276 Ark. 430, 637 S.W.2d 537 (1982).
However, when the claimant does not request another hearing in
order to cross-examine witnesses whose hearsay statements have
been received in evidence, he effectively waives his right of cross-
examination and due process requirements are not violated.
Farmer v. Everett, Director, 8 Ark. App. 23, 648 S.W.2d 513
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(1983); Swan v. Stiles, Director, 16 Ark. App. 27, 696 S.W.2d
765 (1985).

[5] The record in this case contains three conflicting
statements made by appellant himself and a fourth version of the
facts made by the manager of the grocery store where appellant
was employed. One of the statements made by appellant was
made in the sworn testimony taken by the appeals referee. The
other two statements by the appellant were signed by him and
furnished to the employment security agency in the course of
applying for unemployment compensation. These were clearly
admissible, even in a court of law, as admissions by a party. Unif.
R. Evid. 801(d)(2)(i); see First National Bank of Brinkley v.
Nash, 2 Ark. App. 135, 140, 617 S.W.2d 24 (1981); accord
Robersonv. State Dept. of Employment Security,295 So. 2d 190
(La. App. 1974).

[6] As to the statement signed by the appellee’s manager
and filed with the employment security agency, the record shows
that it was read to the appellant by the appeals referee when
appellant’s testimony was taken by telephone. Thus, appellant
was aware of this statement but made norequest to cross-examine
the manager. Therefore, under the Farmer and Swan cases,
supra, the statement was properly before the referee for consider-
ation. See also, Brunello v. Mill City Auto Body, 348 N.W.2d
409 (Minn. App. 1984)(holding written statements by both sides
admissible in unemployment compensation cases).

[7]1 Resolving the conflicts in the evidence was for the
Board of Review and it is not required to accept a party’s
testimony as undisputed. Butlerv. Director of Labor, 3 Ark. App.
229,624 S.W.2d 448 (1981). We find that the Board’s decision in
this case is supported by substantial evidence.

Affirmed.

CRrACRAFT, C.J.,, and GLAZE, J., agree.



