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1. DIVORCE — DIVISION OF PROPERTY — STANDARD OF REVIEW, —
With respect to the division of property in a divorce case, the appel-
late court reviews the chancellor’s findings of fact and affirms them
unless they are clearly erroneous.

" 2. DIVORCE — DIVISION OF PROPERTY — PRESUMPTION REGARDING
INCREASE IN VALUE OF NONMARITAL PROPERTY. — There is a pre-
sumption that an increase in the value of nonmarital property resulting
from the time, efforts, and skill of a spouse is regarded as a marital
asset; however, a mere reduction in a single item of indebtedness is not
the same thing as an increase in the overall value of the property.

3. DIVORCE — DIVISION OF PROPERTY — TRIAL JUDGE DID NOT
ERR IN FAILING TO AWARD APPELLANT MORE THAN ONE-THIRD
OF REDUCTION OF INDEBTEDNESS ON FARM. — Without evidence
of the before-and-after value of the property to show the existence
and extent of any increase in the value of the nonmarital property,
any reduction in debt on nonmarital property was not considered to
be marital property to be divided equally; instead, the non-owning
spouse was simply entitled to have the marital contribution consid-
ered in balancing the equities involved in the property division; the
trial judge did so when he awarded appellant one-third of the reduc-
tion of indebtedness on the farm and, given the evidence presented
at trial, the appellate court could not say that he erred in failing to
award her more.

4. PROPERTY — MARITAL PROPERTY — PRESUMPTION OF OWNER-
SHIP AS TENANTS BY ENTIRETY. — Once property, whether per-
sonal or real, is placed in the names of persons who are husband and
wife without specifying the manner in which they take, there is a
presumption that they own the property as tenants by the entirety;
clear and convincing evidence is required to overcome that pre-
sumption; clear and convincing evidence is evidence by a credible
witness whose memory of the facts about which he testifies is dis-
tinct, whose narration of the details is exact and in due order, and
whose testimony is so direct, weighty, and convincing as to enable
the fact-finder to come to a clear conviction, without hesitation, of
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the truth of the facts; on review, the issue is whether the trial judge’s
finding that the appellee overcame the presumption that the account
was held by the entirety by clear and convincing evidence, is against
a preponderance of the evidence.

DIVORCE — COMMINGLING OF PREMARITAL WITH MARITAL
FUNDS — APPELLANT FAILED TO REBUT PRESUMPTION. — Where
appellant admitted that she deposited certain funds in a joint
account, that she discussed prenuptial arrangements with appellee,
and that she regarded their property to be jointly held during the
marriage, the appellate court could not say that the trial judge erred
in finding that she failed to rebut the presumption of gift that arises
when premarital funds are commingled with marital funds.
DIVORCE — ALIMONY — DISCRETIONARY AWARD. — The award
of alimony is not mandatory but is instead discretionary; the trial
court’s decision regarding any such award will not be reversed absent
an abuse of discretion.

DIvORCE — ALIMONY — PURPOSE. — The purpose of alimony is
to rectify, insofar as is reasonably possible, the frequent economic
imbalance in the earning power and standard of living of the
divorced parties in light of the particular facts of each case.
DIVORCE — ALIMONY — PRIMARY FACTORS TO BE CONSIDERED
IN AWARDING. — The primary factors to be considered in awarding
alimony are the need of one spouse and the other spouse’s ability to
pay; secondary factors that may also be considered in setting alimony
include: (1) the financial circumstances of both parties, (2) the
amount and nature of the income, and (3) the extent and nature of
the resources and assets of each of the parties.

DIVORCE — ALIMONY — TRIAL JUDGE DID NOT ABUSE DISCRE-
TION IN FAILING TO AWARD. — Given the ‘evidence of the ages,
health, and employment of appellant and appellee, the appellate
court could not say that the trial judge abused his discretion in fail-
ing to award alimony to appellant.

Appeal from Carroll Circuit Court, Eastern District; Alan

David Epley, Judge; affirmed.

Davis & Watson, P.A., by: Charles E. Davis, for appellant.
Russell C. Atchley, P.A., for appellee.

OHN Mauzy PiTT™MAN, Judge. The parties to this marital-
property-division case married in 1993 and divorced in

2001. Appellee owned a farm subject to a mortgage before he
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married appellant, and appellant had approximately $26,000 in
premarital funds at the time of the marriage. The issues at trial
focused on the respective rights of the parties to these items of
property and on appellant’s request for alimony.

Appellant contends that the trial court erred in awarding her
only one-third of the reduction in indebtedness on the farm mort-
gage; in finding that the premarital funds she deposited into the
Jjoint account were marital property; and in denying her request
for alimony. We find no error, and we affirm.

We first address appellant’s contention that the trial court
erred in failing to award her a full one-half of the reduction in
indebtedness on the farm mortgage over the course of the mar-
riage. The record shows that appellee owned a farm before he
married appellant. The farm was subject to a mortgage in the
amount of $141,508 when the parties married. By the time they
divorced, the mortgage indebtedness had been reduced to $5,800.
After trial, appellant was awarded one-third of the reduction of
indebtedness. She argues on appeal that the trial judge erred in
failing to award her one-half of that reduction. We do not agree.

[1-3] With respect to the division of property in a divorce -
case, we review the chancellor’s findings of fact and affirm them
unless they are clearly erroneous. Jablonski v. Jablonski, 71 Ark.
App. 33, 25 S.W.3d 433 (2000). It is true that there is a presump-
tion that an increase in the value of nonmarital property resulting
from the time, efforts, and skill of a spouse is regarded as a marital
asset. See Layman v. Layman, 292 Ark. 539, 731 S.W.2d 771
(1987). However, a mere reduction in a single item of indebted-
ness is not the same thing as an increase in the overall value of the
property, which would require evidence of the fair-market value
of the farm both before and after the marriage. See id. There is
evidence in the present case regarding the value of the farm at the
time of the divorce, but we find nothing in the record that would
allow the trial judge to determine the premarital value of the
farm. Without evidence of the before-and-after value of the
property to show the existence and extent of any increase in the
value of the nonmarital property, any reduction in debt on
nonmarital property is not considered to be marital property to be
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divided equally; instead, the non-owning spouse is simply entitled
to have the marital contribution considered in balancing the equi-
ties involved in the property division. See Box v. Box, 312 Ark.
550, 851 S.W.2d 437 (1993). The trial judge did so when he
awarded appellant one-third of the reduction of indebtedness on
the farm and, given the evidence presented at trial, we cannot say
that he erred in failing to award her more.

[4] We next address appellant’s contention that the trial
court erred in finding that appellant’s premarital funds did not
remain appellant’s individual property after her marriage to appel-
lee. Once property, whether personal or real, is placed in the
names of persons who are husband and wife without specifying
the manner in which they take, there is a presumption that they
own the property as tenants by the entirety, and clear and con-
vincing evidence is required to overcome that presumption.
McLain v. McLain, 36 Ark. App. 197, 820 S.W.2d 295 (1991).
Clear and convincing evidence is evidence by a credible witness
whose memory of the facts about which he testifies is distinct,
whose narration of the details is exact and in due order, and whose
testimony is so direct, weighty, and convincing as to enable the
fact-finder to come to a clear conviction, without hesitation, of
the truth of the facts; on review, the issue is whether the trial
judge’s finding that the appellee overcame the presumption that
the account was held by the entirety by clear and convincing evi-
dence, is against a preponderance of the evidence. Id.

[5] In the present case, the record shows that appellant had
approximately $26,000 from the sale of her premarital home in a
savings account at the time of her marriage to appellee. After she
married appellee, appellant deposited these funds into a joint
account she held with him. With regard to her intention regard-
ing her separate property, appellant testified that “[w]e did discuss
prenuptial things one day. And we planned on being married for
the rest of our lives and we could just both put in everything we
had and go from there.” Given that appellant admitted that she
deposited these funds in a joint account, that she discussed pre-
nuptial arrangements with appellee, and that she regarded their
property to be jointly held during the marriage, we cannot say
that the trial judge erred in finding that she failed to rebut the
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presumption of gift that arises when premarital funds are commin-
gled with marital funds.

[6-8] Finally, we address appellant’s contention that the
trial court erred in failing to award her alimony. The award of
alimony is not mandatory, but is instead discretionary, and the
trial court’s decision regarding any such award will not be reversed
absent an abuse of discretion. McKay v. McKay, 340 Ark. 171, 8
S.W.3d 525 (2000). The purpose of alimony is to rectify, insofar
as 1s reasonably possible, the frequent economic imbalance in the
earning power and standard of living of the divorced parties in
light of the particular facts of each case. Holaway v. Holaway, 70
Ark. App. 240, 16 S.W.3d 302 (2000). The primary factors to be
considered in awarding alimony are the need of one spouse and
the other spouse’s ability to pay; secondary factors that may also be
considered in setting alimony include: (1) the financial circum-
stances of both parties, (2) the amount and nature of the income,
and (3) the extent and nature of the resources and assets of each of
the parties. Id.

[9]1 The record in the present case shows that appellee was
sixty=four years old at the time of the divorce and was in relatively
poor health. He had quadruple bypass surgery for a heart condi-
tion, and had knee, intestinal, and hernia repair surgery as well
since his marriage to appellant. He has a history of repeated hos-
pitalizations for heart problems and is no longer able to do much
farm work other than bookkeeping. Appellant was fifty-eight
years old at the time of the divorce and was in good health. She
had previous work experience as a union construction worker
carning $18.00 per hour. She is currently employed managing an
RV park in Branson, Missouri. Given this evidence, we cannot
say that the trial judge abused his dlscretlon in failing to award
alimony to appellant.

Affirmed.
GrLapwiN, BIRD, and GRIFFEN, JJ., agree.

RoBBINs and HarT, JJ., concur.



