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1. CRIMINAL PROCEDURE — BURDEN OF PROOF — MOTION TO
EXCLUDE UNDER ARK. CODE ANN. § 5-65-204(e)(3). — When a
defendant moves to exclude admission of a breathalyzer test pursuant
to Ark. Code Ann. § 5-65-204(e)(3) (Supp. 2001), the State bears
the burden of proving by a preponderance of the evidence that the
defendant was advised of his right to have an additional test per-
formed and that he was assisted in obtaining a test.

2. AuTtomMOBILES — DWI — RIGHT TO ADDITIONAL BREATHALYZER
TEST — SUBSTANTIAL COMPLIANCE WITH ARK. CODE ANN. § 5-
65-204(e)(3) REQUIRED. — Arkansas Code Annotated section 5-
65-204(e)(3), establishes the tight of a person tested for alcohol con-
tent to be advised by law enforcement of the right to have an addi-
tional test performed, and states that the officer must assist the
person in obtaining the test; substantial compliance with the statute
about the advice that must be given is all that is required, and the
officer must provide only such assistance in obtaining an additional
test as is reasonable under the circumstances presented; whether the
assistance provided was reasonable under the circumstances is ordina-
rily a fact question for the trial court to decide.

3. APPEAL & ERROR — COMPLIANCE WITH ARK. CODE ANN. § 5-
65-204(e) — STANDARD OF REVIEW. — On appeal, the question to
be decided is whether the trial court’s finding of reasonable assis-
tance to obtain another test for alcohol content was clearly against
the preponderance of the evidence.

4. CRIMINAL PROCEDURE — APPELLANT PASSIVELY UNCOOPERATIVE
WHEN TAKING BREATHALYZER TEST — FINDING THAT ASSISTANCE
OFFERED APPELLANT IN OBTAINING ANOTHER TEST WAS REASONA-
BLE NOT CLEARLY AGAINST PREPONDERANCE OF EVIDENCE. —
Appellant was passively uncooperative with regard to the
breathalyzer test where he delayed the test substantially by putting a
quarter in his mouth on the first try, requiring another twenty-min-
ute waiting period, made inadequate efforts on the second test, and a
valid result was not obtained until the third attempt; although appel-
lant was informed that local hospitals could perform an additional
test and was provided with a telephone book, there was no evidence
that appellant requested any other assistance, nor was there any evi-
dence that appellant selected a testing facility and requested to be
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transported there; appellant did nothing except state that he wanted
an additional test, asking no questions, making no effort to take
advantage of the resources with which he had been provided, and
requesting no additional resources; given appellant’s other passively
uncooperative behavior and his failure to utilize the resources with
which he was provided or request any additional help, the trial
judge’s finding that the assistance offered was reasonable was not
clearly against the preponderance of the evidence.

Appeal from Pulaski Circuit Court, First Division; Marion A.
Humpbhrey, Judge; affirmed.

Angela Felecia Epps, UALR School of Law Legal Clinic, for
appellant. '

Mark Pryor, Att’y Gen., by: David . Davies, Ass’t Att’y Gen.,
for appellee.

OHN Mauzy PiTTMAN, Judge. This is an appeal from a

DWI conviction after a bench trial. Appellant contends
that the trial court erred in denying his motion to strike evidence
of a breathalyzer test because the police failed to provide him with
reasonable assistance in obtaining an additional test. We find no
error, and we affirm.

Arkansas Code Annotated § 5-65-204(e) (Supp. 2001) estab-
lishes the right of a person tested for alcohol content at the direc-
tion of a law enforcement officer to have an additional test
performed as follows:

(e)(1) The person tested may have a physician or a qualified
technician, registered nurse, or other qualified person of his own
choice administer a complete chemical test in addition to any test
administered at the direction of a law enforcement officer.

(2) The law enforcement officer shall advise the person in
writing of this right and that if the person chooses to have an addi-
tional test and the person is found not guilty, the arresting law
enforcement agency will reimburse the person for the cost of the
additional test.

(3) The refusal or failure of a law enforcement officer to
advise a person of this right and to permit and assist the person to
obtain a test shall preclude the admission of evidence relating to
the test taken at the direction of a law enforcement officer.

[1-3] When a defendant moves to exclude admission of a
test pursuant to § 5-65-204(e)(3), the State bears the burden of
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proving by a preponderance of the evidence that the defendant
was advised of his right to have an additional test performed and
that he was assisted in obtaining a test. See Kay v. State, 46 Ark.
App. 82, 877 S.W.2d 957 (1994). Substantial compliance with
the statutory provision about the advice that must be given is all
that is required, Hegler v. State, 286 Ark. 215, 691 S.W.2d 129
(1985), and the officer must provide only such assistance in
obtaining an additional test as is reasonable under the circum-
stances presented. Williford v. State, 284 Ark. 449, 683 S.W.2d
228 (1985); Fiegel v. City of Cabot, 27 Ark. App. 146, 767 S.W.2d
539 (1989). Whether the assistance provided was reasonable
under the circumstances is ordinarily a fact question for the trial
court to decide. Fiegel v. City of Cabot, supra. On appeal, the
question to be decided is whether the trial court’s finding of rea-
sonable assistance to obtain another test is clearly against the pre-
ponderance of the evidence. Kay v. State, supra.

The record in the present case reflects that appellant was
driving his automobile on Interstate 630 when Trooper Bain
observed appellant weaving and speeding. Trooper Bain stopped
appellant and noticed that appellant’s face was flushed, his eyes
were bloodshot, and he smelled of alcohol. After conducting and
observing the results of three field-sobriety tests, Trooper Bain
arrested appellant and transported him to the Pulaski County Jail
for a BAC Datamaster test. Prior to the test, appellant was advised
of his right under Ark. Code Ann. § 5-65-204(e) to have an inde-
pendent chemical test performed at his own expense.

Trooper Robinson testified that he made contact with appel-
lant at the Pulaski County Jail when Trooper Bain asked him to
administer a BAC Datamaster test to appellant. Trooper Robinson
further testified that, although appellant agreed to submit to the
test, he did not take the test at first. After appellant had been
observed for the requisite twenty-minute period and Trooper
Robinson was preparing the machine to administer the test,
appellant put a quarter in his mouth, requiring another twenty-
minute period of observation before a valid test could be per-
formed. After the second period of observation, Trooper Robin-
son again attempted to administer the test, but appellant would
not blow into the machine as directed, and the test results were
incomplete. After the second attempt, Trooper Robinson again
explained the procedure to appellant and reloaded the machine.



LAMPKIN v. STATE
ARk. Arp.] Cite as 81 Ark. App. 434 (2003) 437

On the third attempt, appellant did comply with instructions and a
valid result of .106 was obtained at 1:19 a.m.

Appellant requested an additional test. In response, Trooper
Bain gave appellant a telephone book and told him that local hos-
pitals could provide the test. Appellant was released, and he tele-
phoned his sister at 2:00 a.m. Appellant’s sister picked him up at a
nearby McDonald’s at 2:15 a.m. There is no evidence that appel-
lant requested any additional assistance in obtaining an indepen-
dent test, or that he had such a test performed on his release.

[4] We think that the trial court could properly find, on
this record, that appellant was at least passively uncooperative with
regard to the BAC Datamaster test. He delayed the test substan-
tially by putting a quarter in his mouth on the first try, requiring
another twenty-minute waiting period, and then made inadequate
efforts on the second test. A valid result was not obtained until the
third attempt. In our view, this evidence of appellant’s uncooper-
ative passivity is pertinent to the question of whether the police
provided him with reasonable assistance in obtaining an additional
test. Although appellant was informed that local hospitals could
perform an additional test and was provided with a telephone
book, there is no evidence that appellant requested any other assis-
tance. Appellant makes much of the fact that he was not offered
transportation to obtain an additional test, but we think this fact is
of no significance in the absence of any evidence that appellant
had selected a testing facility and requested to be transported
there. Appellant’s behavior is in contrast to that of the appellant in
Kay v. State, supra, who asked where he could obtain an additional
test and was involved in attempting to arrange for an acceptable
form of payment at that facility. Here, appellant did nothing
except state that he wanted an additional test, asking no questions,
making no effort to take advantage of the resources with which he
had been provided, and requesting no additional resources. Given
the evidence of appellant’s other passively uncooperative behavior
and his failure to utilize the resources with which he was provided
or request any additional help, we think that the trial judge’s find-
ing that the assistance offered was reasonable was not clearly
against the preponderance of the evidence.

Affirmed.

RoBBINS and VAUGHT, JJ., agree.



