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1. EVIDENCE - HEARSAY - TWO ELEMENTS REQUIRED FOR ADMISSI-
BILITY OF RECORDED RECOLLECTION. - Arkansas Rule of Evidence 
803(5) provides that hearsay is admissible, regardless of the declarant's 
availability, if it is in the form of a recorded recollection; two elements 
must be established to provide a foundation for such a recorded recol-
lection to be read into evidence at trial: first, there must be evidence 
that the recordation was adopted by the declarant; second, there must 
be evidence that the recordation was accurately recorded. 

2. EVIDENCE - HEARSAY - FIRST ELEMENT REQUIRED FOR ADMIS-
SIBILITY OF RECORDED RECOLLECTION MET. - The witness 
affirmed in the statement itself that it was true, therefore satisfying 
the admissibility requirement that the recordation must be adopted 
by the declarant.
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3. EVIDENCE — RECORDED RECOLLECTION — SECOND REQUIRE-
MENT FOR ADMISSIBILITY MAY BE FULFILLED BY RECORDER. — 
Both parties need not testify as to both aspects of the foundation 
required for admission of a recorded recollection, i.e. truth and accu-
racy; both participants must ordinarily testify, the reporter vouching 
for the accuracy of the oral report and the recorder for the accuracy 
of the transcription. 

4. EVIDENCE — SECOND REQUIREMENT FOR ADMISSIBILITY OF 
RECORDED RECOLLECTION — FULFILLED BY AFFIRMANCE OF 
OFFICER PRESENT WHILE RECORDING MADE. — Testimony by a 
police officer who was present at the time the statement was recorded 
that the witness's statement was accurately recorded fulfilled the sec-
ond element required for admissibility of a recorded recollection. 

5. EVIDENCE — RECORDED RECOLLECTION — RECORD ADMISSIBLE 
UNDER ARK. R. EvID. 803(5). — Where appellant affirmed in his 
statement itself that he was telling the truth, and the police officer 
who was present testified as to the accuracy of the transcription, the 
record was admissible under Ark. R. Evid. 803(5). 

6. EVIDENCE — CONTRADICTIONS IN WITNESS'S TESTIMONY REGARD-
ING STATEMENT WERE PROPERLY RESOLVED BY TRIAL COURT — 
COURT DID NOT ERR IN HOLDING STATEMENT ADMISSIBLE AS 
RECORDED RECOLLECTION. — The witness's testimony at the hear-
ing was inconsistent and self-contradicting where at times he stated 
that he was under duress and that he could not remember what he said 
to police, and where he also acknowledged that he did give a state-
ment, and he did not disagree that it reflected what he said at the time; 
contradictions in the witness's testimony regarding the statement were 
properly resolved by the trial court, and it did not err in holding that 
the statement was admissible as a recorded recollection. 

7. EVIDENCE — HEARSAY — ADMISSIONS AGAINST PENAL INTEREST 
PROPERLY ADMITTED. — Statements made by appellant to the wit-
ness were properly admitted as admissions against penal interest by 
appellant, a party-opponent in the case. 

8. EVIDENCE — NO INDEPENDENT GROUNDS FOR ADMISSION OF 
WITNESS'S OUT-OF-COURT STATEMENT RECOUNTING STATE-
MENTS MADE BY THIRD PARTY — THOSE PORTIONS OF WITNESS'S 
STATEMENT IMPROPERLY ADMITTED BY TRIAL COURT. — There 
were no independent grounds for admitting portions of the witness's 
out-of-court statement recounting statements made by a person who 
was not involved in the case; the third party's statement to the wit-
ness, made at a party after the robbery had been committed, was 
simply after-the-fact boasting that was neither in the course of nor in 
furtherance of the robbery; furthermore, the statements as repeated 
by the witness implicated both the third party and appellant, and 
therefore did not fall within the statement-against-interest exception
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to the hearsay rule set out in Ark. R. Evid. 804(b)(3); the trial court 
erred in admitting those portions of the witness's out-of-court state-
ment recounting statements made to that witness by the third party. 

9. APPEAL & ERROR - ADMISSION OF STATEMENTS ORIGINALLY MADE 
BY THIRD PARTY - ADMISSION NOT HARMLESS. - Admission of 
statements made by a third party to the witness was not harmless 
where the third party's statement directly implicated appellant and, as 
the State itself argued to the jury, the amount of detail contained in his 
statements as reported by the witness regarding particulars of the 
crime, such as use of the mask and the robbers' apprehension concern-
ing the presence of a witness near the getaway car, tended to make the 
witness's out-of-court statement considerably more credible. 

Appeal from Pulaski Circuit Court; Willard Proctor, Jr., Judge; 
reversed and remanded. 

William R. Simpson, Jr., Public Defender, by: Clint Miller, 
Deputy Public Defender, for appellant. 

Mark Pryor, Att'y Gen., by: Clayton K. Hodges, Ass't Att'y 
Gen., for appellee. 

J

OHN /VIAUZY PITTMAN, Judge. The appellant in this crimi-
nal case was convicted of aggravated robbery and theft, and 

was sentenced to terms of fifteen years and five years of imprison-
ment, to be served concurrently. From that decision, comes this 
appeal. 

For reversal, appellant contends that the trial court erred in 
allowing into evidence an out-of-court statement given by Antonio 
Jordan to law enforcement officers. In the alternative, appellant 
contends that the trial court erred in allowing into evidence those 
parts of Antonio Jordan's statement that repeated out-of-court state-
ments made by a third party, Jesse James Smith. We think that 
appellant's second argument has merit, and we reverse and remand 
on that point. 

There was evidence at trial to show that a masked person gen-
erally fitting appellant's description robbed a bank, threatening 
bystanders with a sawed-off shotgun. The only evidence identifying 
appellant as the robber was a statement made to police by Antonio 
Jordan. Jordan made an out-of-court statement to police that he 
was at a party with appellant and Jesse James Smith shortly after the 
robbery. Jordan stated that appellant told him that he had just
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robbed a bank. Jordan also stated that Smith told him that appellant 
participated in the robbery and wore a mask, and was worried 
because a water company employee saw him come out of the bank 
wearing the mask. Jordan further stated that Smith told him that 
Smith drove the getaway car after the robbery and later disposed of 
the shotgun. 

Jordan did not testify at trial, apparently because he refused to 
do so. The State sought to introduce Jordan's out-of-court state-
ment in his absence. The appellant objected and filed a motion in 
limine. Jordan appeared at a pretrial hearing on the motion and 
testified that he remembered making a statement to police officers, 
but that he did not remember what he said to them. He further 
stated that he was threatened into giving a statement and that he 
did not know if what he told the police was the truth or not. 
Finally, Jordan claimed to be schizophrenic. 

The trial court ruled that Jordan was mentally competent to 
testify. The State then proposed to introduce Jordan's out-of-
court statement at trial, asserting that it was admissible under the 
exception to the hearsay rule set out in Rule 803(5). The court 
ruled that Jordan's statement was admissible under 803(5) because, 
in the statement, Jordan told the police that everything he said in 
his statement was true. The statement was admitted, appellant was 
convicted, and this appeal followed. 

On appeal, appellant contends that the trial court erred in 
admitting Jordan's out-of-court statement, asserting that Rule 
803(5) is inapplicable because Jordan did not testify at trial that the 
statement was truthful and that the recordation was accurate. We 
do not agree. 

[1] Arkansas Rule of Evidence 803(5) provides that hearsay 
is admissible, regardless of the declarant's availability, if it is in the 
form of a: 

Recorded Recollection. A memorandum or record concerning a 
matter about which a witness once had knowledge but now has 
insufficient recollection to enable him to testify fully and accu-
rately, shown to have been made or adopted by the witness when 
the matter was fresh in his memory and to reflect that knowledge 
correctly. If admitted, the memorandum or record may be read 
into evidence but may not itself be received as an exhibit unless 
offered by an adverse party.
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Two elements must be established to provide a foundation for such a 
recorded recollection to be read into evidence at trial: first, there 
must be evidence that the recordation was adopted by the declarant; 
second, there must be evidence that the recordation was accurately 
recorded. 

[2] Here, Jordan affirms in the statement itself that it is true, 
therefore satisfying the requirement that the recordation must be 
adopted by the declarant. With regard to the second requirement, 
there was no evidence that Jordan himself ever affirmed that his 
statement was accurately recorded. There was, however, testimony 
by a police officer who was present at the time the statement was 
made stating that Jordan's statement was accurately recorded. 

[3-5] The central question in this case, therefore, is whether 
a record prepared by a party other than the declarant is admissible 
under 803(5) in the absence of testimony by both the declarant and 
the recorder that the information is true and that the recordation 
was accurate? The State argues that both parties to the record must 
testify as to both aspects of the foundation, i.e., truth and accuracy. 
We do not agree. To the contrary, it has been said that: 

Both participants must ordinarily testify, the reporter vouching for 
the accuracy of the oral report and the recorder for the accuracy of the 
transcnption. 

WEINSTEIN'S EVIDENCE ¶ 803.10(5) (2d ed. 2002) (emphasis sup-
plied). That is precisely what occurred in the present case: appel-
lant affirmed in his statement itself that he was telling the truth, 
and the police officer who was present testified as to the accuracy 
of the transcription. 

[6] We acknowledge the argument that the police officer's 
testimony concerning the accuracy of recordation should be disre-
garded because Jordan failed to unequivocally adopt the statement as 
truthful when he testified at the pretrial hearing. However, Jordan's 
testimony at the hearing was inconsistent and self-contradicting. 
Although he at times stated that he was under duress and that he 
could not remember what he said to the police, he also acknowl-
edged that he did give a statement, and he did not disagree that it 
reflected what he said at the time. We think that the contradictions 
in Jordan's testimony regarding the statement were properly resolved 
by the trial court, and that he did not err in holding that the state-
ment was admissible as a recorded recollection.
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Jordan's out-of-court statement is itself hearsay, , and we have 
held that it was properly allowed into evidence under Rule 803(5) 
as a recorded recollection. Appellant's second point on appeal 
raises an entirely different question, i.e., whether there is a basis for 
admitting into evidence the contents of that written statement 
which are themselves hearsay. 

[7, 8] The statements made by appellant to Jordan were 
properly admitted as admissions against penal interest by the appel-
lant, a party-opponent in this case. See Mock v. State, 20 Ark. 
App. 72, 723 S.W.2d 844 (1987). However, we find no such 
independent grounds for admitting the portions of Jordan's out-
of-court statement recounting the statements made by Smith, who 
was not involved in this case. The trial judge based the admission 
of Smith's statements on Ark. R. Evid. 801(d)(2)(v), which 
exempts from the definition of hearsay a statement by a co-con-
spirator of a party during the course and in furtherance of the 
conspiracy. However, it is clear that Smith's statement to Jordan, 
made at a party after the robbery had been committed, was simply 
after-the-fact boasting that was neither in the course of nor in 
furtherance of the robbery. Furthermore, Smith's statements as 
repeated by Jordan implicated both Smith and the appellant, and 
therefore do not fall within the statement-against-interest excep-
tion to the hearsay rule set out in Ark. R. Evid. 804(b)(3). Con-
sequently, we hold that the trial court erred in admitting those 
portions of Jordan's out-of-court statement recounting the state-
ments made to Jordan by Smith. 

[9] Finally, we do not agree with the State's argument that 
the admission of these statements was harmless. Smith's statement 
directly implicated the appellant and, as the State itself argued to 
the jury, the amount of detail contained in Smith's statements as 
reported by Jordan regarding the particulars of the crime, such as 
the use of the mask and the robbers' apprehension concerning the 
presence of a witness near the getaway car, tended to make Jor-
dan's out-of-court statement considerably more credible. 

Reversed and remanded. 

GLADWIN, J., agrees. 

HART, J., concurs.


