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1. COURTS — REVOCATION OF PROBATION AFTER EXPIRATION OF
PROBATION PERIOD — JURISDICTIONAL ISSUE. — The issue of
whether a circuit court can revoke probation after expiration of the
probation period is one of jurisdiction.

2.  ARREST — REVOCATION OF PROBATION — WHEN APPROPRIATE.
— Pursuant to Ark. Code Ann. § 5-4-309(e) (Supp. 2001) (in rele-
vant parts unchanged from the Repl. 1993 version of the section
relied upon by the State), a trial court can revoke probation “subse-
quent to the expiration of the period of suspension or probation,
provided the defendant is arrested for violation of . . . probation, or a
warrant is issued for his arrest for violation of suspension or proba-
tion, before expiration of the period.”

3. CriMINAL LAW — ARrRk. CoDE ANN. § 5-4-309(e) — circurT
COURT LOSES JURISDICTION TO REVOKE PROBATION WHERE PRO-
BATION PERIOD HAS EXPIRED WITHOUT ARREST FOR VIOLATION.
— Pursuant to Carter v. State, 350 Ark. 229, 85 S.W.3d 914 (2002)
the circuit court loses jurisdiction to revoke probation under Ark.
Code Ann. § 5-4-309(¢) when the probation period has expired
without the probationer’s having been arrested for a probation viola-
tion and without an arrest warrant having been issued for violation
of probation.

4. ARREST — REVOCATION OCCURRED AFTER PROBATIONARY
TERM HAD EXPIRED & WHERE APPELLANT HAD NOT BEEN
ARRESTED DURING PROBATION PERIOD FOR MATTERS RELATING
TO HIS PROBATION — CIRCUIT COURT DID NOT HAVE JURISDIC-
TION TO REVOKE APPELLANT’S PROBATION. — Appellant was not
arrested for a violation of his probation conditions within the mean-
ing of Carter and its interpretation of Arkansas Code Ann. § 5-4-
309(e); appellant was arrested pursuant to an alias warrant issued
during his probationary period and the warrant was issued well
within the probation period, and appellant was arrested during the
probationary period; however, the alias warrant cited as reason for
the arrest possession of a controlled substance, and not probation
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violation; therefore, the trial court did not have jurisdiction to
revoke appellant’s probation and the case was reversed and dismissed.

Appeal from Crittenden Circuit Court; David Laser, Judge;
reversed and dismissed.

WENDELL L. GrireeN, Judge. This appeal arises from a
probation-revocation hearing in Crittenden County,
Arkansas. Appellant argues that the trial court did not have juris-
diction to revoke his probation where the revocation occurred
after the probationary term had expired and where, according: to
appellant, he had not been arrested during the probation period
for matters relating to his probation. Alternatively, appellant
argues that the trial court erred in denying his motion to dismiss
where the revocation hearing did not take place within a reasona-
ble time. We reverse and dismiss on the first point of error.

On December 4, 1996, appellant pleaded guilty to possessing
cocaine and received a sentence of five years’ supervised proba-
tion, costs, fines, and probation fees. The probation had a number
of standard conditions, among others that appellant (1) not violate
any state, federal, or municipal law, and, in summary, (2) cooper-
ate with probation officers and law enforcement agents. On July
22, 1997, the State filed a revocation petition, alleging failure to
report to the probation officer and failure to pay probation fees,
fines, and costs. The State sent a notice of hearing for August 18,
1997, to appellant. Appellant did not appear at that hearing. The
trial court issued an alias warrant for his arrest, citing possession of
a controlled substance. However, appellant was not arrested until
September 19, 2000. ‘

On September 28, 2000, the State filed an amended petition
to revoke appellant’s probation, again alleging failure to report to
his probation officer, failure to pay probation fees, failure to pay
fines and costs, but also adding new violations, namely theft by
receiving, driving while license suspended, driving with no liabil-
ity insurance, and failure to appear. A preliminary hearing
occurred on October 2, 2000, at which appellant appeared before
the trial court. The court set the revocation hearing for October
9, 2000, and released appellant on bond. However, the October 9
hearing never took place, for reasons unbeknown to us. Subse-
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quently, the State filed a second amended petition to revoke
appellant’s probation on December 19, -2001, alleging the same
violations as in the previous petitions, but adding one new viola-
tion, interference with law officer. The court set the hearing for
December 31, 2001. At that hearing, appellant moved to dismiss
the petition alleging lack of jurisdiction and a speedy-trial viola-
tion. The trial court denied both motions and revoked appellant’s
probation on the grounds that he failed to report to his probation
officer, failed to pay probation fees, fines, and costs, and failed to
appear at the August 18, 1997, hearing. This appeal followed.

Jurisdiction to Revoke Probation

Appellant chiefly asserts that the trial court did not have
jurisdiction to revoke his probation because the revocation
occurred after the end of the probationary term and there were no
circumstances allowing for revocation after the end of the proba-
tionary term. The recent Arkansas Supreme Court case, Carter v.
State, 350 Ark. 229, 85 S.W.3d 914 (2002), governs appellant’s
argument. In that case, Susie Carter received five years of proba-
tion. Id. The State filed a series of petitions to revoke probation.
Id. Carter failed to appear for her probation revocation hearing,
and the trial court issued an alias bench warrant for her arrest. Id.
However, unlike the instant case, the trial court in Carter set aside
the bench warrant. Id. Afterwards, the revocation hearing was
postponed two times upon the request of Carter. Id. Conse-
quently, the order revoking probation did not occur until five
years and twenty-four days after entry of the probation order. Id.

[1-3] The Arkansas Supreme Court decided that the issue
of whether a circuit court can revoke probation after expiration of
the probation period is one of jurisdiction. Id. The court further
extensively discussed the relevant section of the Arkansas Code,
namely Ark. Code Ann. § 5-4-309 (Supp. 2001) (in relevant parts
unchanged from the Repl. 1993 version of the section relied upon
by the State in the instant case). Specifically, a trial court can
revoke probation “subsequent to the expiration of the period of
suspension or probation, provided the defendant is arrested for
violation of . . . probation, or a warrant is issued for his arrest for
violation of suspension or probation, before expiration of the
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period.” Ark. Code Ann. § 5-4-309(e). However, in a less recent
case, the Arkansas Supreme Court held a warrant for arrest suffi-
cient for probation revocation purposes where the warrant was
issued within the probationary period. Richmond v. State, 326
Ark. 728, 934 S.W.2d 214 (1996). The Carter opinion distin-
guished Richmond from the case before: it by pointing out that
Richmond was arrested for violation of probation, but Carter
merely was arrested for failure to appear. Carter v. State, supra. In
summary of the Carter case, the supreme court held that the circuit
court lost jurisdiction to revoke Carter’s probation under Ark.
Code Ann. §5-4-309(¢) when her probation period expired
without her having been arrested for a probation violation and
without an arrest warrant having been issued for violation of pro-
bation. Carter, supra.

[4] In the case at bar, we hold that appellant was not
arrested for a violation of his probation conditions within the
meaning of Carter and its interpretation of Arkansas Code Ann.
§ 5-4-309(e). It is true that appellant was arrested pursuant to an
alias warrant issued during his probationary period and that the
warrant was issued on August 18, 1997, well within the probation
period ending December 4, 2001. It is also true that appellant was
arrested during the probationary period, on September 19, 2000.
However, the alias warrant cited as reason for the arrest possession
of'a controlled substance, and not probation violation. Therefore,
we must reverse and dismiss on this point.

In light of our disposition of appellant’s first assignment of
error, we do not need to reach appellant’s second argument.

Reversed and dismissed.

RosBBiNs and BIrD, JJ., agree.



