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1. ADOPTION — SETTING ASIDE ADOPTION DECREE BEYOND ONE —
YEAR PERIOD — QUESTION OF WHETHER ADOPTIVE PARENTS 
HAVE "TAKEN CUSTODY" IS ONE OF FACT. — The question of 
whether adoptive parents have "taken custody" as used in Arkansas 
Code Annotated section 9-9-216(b) (Repl. 2002) of the child so as 
to permit the adoption decree to be set aside beyond the one-year 
period is one of fact. 

2. ADOPTION — STANDARD OF REVIEW — TRIAL JUDGE LEFT TO 
DETERMINE WITNESS CREDIBILITY. — The decision of a probate 
judge will not be disturbed unless it is clearly erroneous, giving due
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regard to the opportunity and superior position of the trial judge to 
determine credibility of the witnesses. 

3. ADOPTION - APPELLANTS HAD NEVER TAKEN CUSTODY OF CHILD 
- TRIAL COURT'S DECISION SETTING ASIDE ADOPTION DECREE 
NOT CLEARLY ERRONEOUS. - The trial court could find that 
appellants had never taken custody of the child where the child and 
her mother had lived with appellants since the child was six weeks 
old, and they continued to live with appellants after the decree just as 
they had before the adoption; testimony was clear that the parties' 
respective relationships with the child had not changed with the 
adoption and that appellants did not consider the child to be theirs 
or hold the child out to be their own in the community; it was 
equally clear that the mother and child lived with appellants as a 
matter of convenience and familial affection and that they remained 
in appellants' home after the adoption for those same reasons and not 
because appellants required them to do so, and there was no ques-
tion but that the mother would take the child to live with her and 
her husband when she remarried; on this record and these particular 
facts, the trial court's decision setting aside the adoption decree past 
the one-year period was not clearly erroneous. 

4. ADOPTION - SHORT STATUTE OF LIMITATIONS SERVES TO PRO-
MOTE STABILITY IN FAMILY RELATIONSHIP - STATUTE ITSELF PRO-
VIDED EXCEPTION TO ONE-YEAR LIMITATIONS PERIOD. - The 
commentary to the Uniform Revised Adoption Act states that § 9- 
9-216(b) is designed to impose a short statute of limitations on the 
ability to set aside an adoption decree in order to promote the policy 
of stability in a family relationship; the appellate court was not per-
suaded that the trial court's ruling was inconsistent with this policy; 
the statute itself provided the exception to the one-year limitations 
period where the adoptive parents have not "taken custody" of the 
minor child. 

5. JUDGMENTS - VACATION - FOR FRAUD. - The fraud that enti-
tles a party to impeach a judgment must be fraud extrinsic of the 
matter tried in the cause, and does not consist of any false or fraudu-
lent act or testimony, the truth of which was or might have been in 
issue in the proceeding before the court that resulted in the judg-
ment assailed; it must be a fraud practiced upon the court in the 
procurement of the judgment itself. 

6. JUDGMENTS - VACATION OF - BURDEN OF PROOF. - The party 
seeking to set aside the judgment has the burden of showing that the• 
judgment was obtained by fraud, and the charge of fraud must be 
sustained by clear, strong, and satisfactory proof.
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7. JUDGMENTS - FINDING THAT FRAUD PRACTICED ON COURT - 
NOT CLEARLY ERRONEOUS. - Where there was testimony that the 
adoption was a sham, a "pretend adoption," and one "on paper 
only," it was not intended by the parties to sever the relationship 
between the mother and child or to establish a parental relationship 
between appellants and the child, the appellate court could not say 
that the trial judge's finding that a fraud was practiced on the court 
in procuring the decree was clearly erroneous. 

8. APPEAL & ERROR - NO RULING MADE AT TRIAL - APPELLATE 
COURT WILL NOT REVIEW MATTER. - The appellate court will not 
review a matter on which the trial court has not ruled; and, a ruling 
should not be presumed. 

9. APPEAL & ERROR - APPELLANTS HAD BURDEN OF OBTAINING 
RULING - ARGUMENT WAIVED ON APPEAL. - The burden of 
obtaining a ruling on the issue was on the appellants, and the failure 
to do so, leaving the issue unresolved, operated as a waiver of the 
argument on appeal. 

Appeal from Hempstead Circuit Court; Jim Gunter, Judge; 
affirmed. 

Bart Ziegenhorn, for appellant. 

Mark Pryor, Att'y Gen., by: David R. Raupp, Sr. Ass't Att'y 
Gen., for appellee. 

Ralph C. Goza, for appellant. 

Eugene D. Bramblett, for appellee. 

J

OHN E. JENNINGS, Judge. Appellants, Gerhard and Nanett 
Wunderlich, appeal from an order setting aside the decree 

in which they adopted their granddaughter. For reversal, appel-
lants contend that the trial court erred in setting aside the decree 
past the one-year period set out in Ark. Code Ann. § 9-9-216(b) 
(Repl. 2002); that the trial court's finding of fraud is clearly erro-
neous; and that the trial court erred in proceeding without the 
child's natural father because he was a necessary and indispensable 
party. We find no reversible error and affirm. 

Appellee, Becky Alexander, gave birth to the child, W.W., 
on September 26, 1993, during her twenty-month marriage to 
William Roy Duncan. Becky and Mr. Duncan separated when
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W.W. was six weeks old, and Becky and the child moved into the 
home of Becky's mother and stepfather, the appellants Nan and 
Jerry Wunderlich. When Becky and Duncan divorced in July 
1994, Becky was awarded custody of W.W., and Duncan was 
ordered to pay $200 a month in child support. 

In April 1996, the Office of Child Support Enforcement 
filed a claim against Duncan for unpaid child support. In that 
action, Duncan filed a counterclaim seeking visitation with the 
child. Becky and Ms. Wunderlich visited with an attorney, and it 
was decided that appellants would adopt the child. It is undis-
puted that the sole reason this avenue was chosen was to extin-
guish Mr. Duncan's parental rights and thereby prevent him from 
haying any contact with the child. To that end, Becky signed a 
release in favor of Duncan in which she agreed to forgo collecting 
future child support in exchange for Duncan's consent to the 
adoption. With Becky and Duncan's consent, appellants adopted 
W.W. by decree dated July 30, 1996. 

As before the adoption, Becky and W.W. continued to reside 
with appellants until June 1999 when Becky married Joe Alexan-
der, at which time Becky and the child went to live with Mr. 
Alexander. Although the child lived with Becky and her husband, 
the child stayed with appellants most weekends. Becky and Mr. 
Alexander had a daughter of their own in the spring of 2000. 

On April 27, 2001, the parties fell into disagreement over the 
payment of debts Becky had incurred for the purchase of property 
retained by appellants, and appellants thereafter refused to allow 
Becky to see the child. On June 8, 2001, Becky filed this petition 
to set aside the adoption decree on grounds of fraud. Appellants 
moved to dismiss the petition because it was filed outside the one-
year limitations period for challenging adoptions, and they also 
moved to join Mr. Duncan as a necessary and indispensable party. 
After hearing testimony, the trial court denied appellants' motion 
to dismiss and granted Becky's petition to set aside the adoption. 

[1, 2] Appellants' first argument is that the . trial court 
erred in setting aside the adoption after one year. Arkansas Code 
Annotated section 9-9-216(b) (Repl. 2002) sets out the limitations 
period for contesting adoptions and provides as follows:



WUNDERLICH V. ALEXANDER

A. APP.]
	

Cite as 80 Ark. App. 167 (2002)	 171 

(b) Subject to the disposition of an appeal, upon the expira-
tion of one (1) year after an adoption decree is issued, the decree 
cannot be questioned by any person including the petitioner, in 
any manner upon any ground, including fraud, misrepresenta-
tion, failure to give any required notice, or lack of jurisdiction of 
the parties or of the subject matter unless, in the case of the adoption 
of a minor, the petitioner has not taken custody of the minor or, in the 
case of the adoption of an adult, the adult had no knowledge of 
the decree within the one-year period. [Emphasis added.] 

At issue in this case is whether appellants had "taken custody" of 
the child so as to permit the adoption decree to be set aside 
beyond the one-year period. The question of whether adoptive 
parents have "taken custody" is one of fact. See Coker v. Child 
Support Enforcement Unit, 69 Ark. App. 293, 12 S.W.3d 669 
(2000). The decision of a probate judge will not be disturbed 
unless it is clearly erroneous, giving due regard to the opportunity 
and superior position of the trial judge to determine the credibil-
ity of the witnesses. Cassat v. Hennis, 74 Ark. App. 226, 45 
S.W.3d 866 (2001). 

At the hearing, Becky testified that she and Duncan had 
divorced because he had a drinking problem and was abusive. She 
said that W.W. was two-and-a-half years old when Duncan filed 
the counterclaim requesting visitation and that the child had never 
seen him. She testified that they were all alarmed at the prospect 
of Duncan obtaining visitation with the child. Becky said that her 
first idea was to ask the child-support enforcement unit to drop its 
case against Duncan, but she said that appellants told her that the 
enforcement unit would not do that. She said that appellants 
brought up the idea of an adoption before she and Ms. Wunder-
lich consulted with the attorney. Becky testified that she had not 
wanted an adoption and that she had expressed this to Ms. Wun-
derlich at the attorney's office. Becky testified that Ms. Wunder-
lich told her that, "I promise, I will never take your daughter away 
from you. You will always be her mother. If you remarry, your 
husband can adopt her." Becky said she agreed to the adoption 
based on her mother's assurances. She described it as a "pretend 
adoption" and said that the adoption was not to change anything 
in terms of her being W.W.'s mother. She testified that, in fact, 
nothing did change. The child referred to Becky as "mommy,"
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and called appellants "papa" and "grandma." She said that she and 
W.W. continued to share a bedroom in appellants' home and that 
she attended to the child's day-to-day needs and was her primary 
caretaker as she had been before the adoption. Becky testified that 
Ms. Wunderlich never told her what she could or could not do 
with the child and that she was in control of her daughter. She 
said that Ms. Wunderlich had advised the principal and teacher 
when they enrolled W.W. in kindergarten that Becky was the 
child's mother and was responsible for her. Becky was listed as the 
child's primary emergency contact at the school, and the child's 
report cards were directed to and signed by Becky. Becky testified 
that she worked and contributed to the household expenses. She 
said that she paid for W.W.'s medical care except for the child's 
tonsillectomy, which was covered by appellants' insurance. Becky 
testified that it was not an issue for her to have taken W.W. with 
her when she remarried and that it was not even a topic of 
discussion. 

Robin Gramly, Becky's sister and Ms. Wunderlich's daugh-
ter, testified that she had spoken with her mother about the adop-
tion and that her mother told her that the adoption was "on paper 
only" and that it was strictly a way to keep Mr. Duncan from 
seeing W.W. Ms. Gramly also said that her mother assured her 
that the adoption would not change the relationship between 
Becky and the child and that the adoption would be reversed 
when Becky remarried or became financially stable. Gramly said 
that Becky was primarily responsible for the child both before and 
after the adoption and that there was never any question about 
whom W.W. would live with when Becky remarried. 

Brenda Lee Stegeman, who was once married to Becky's 
brother and Ms. Wunderlich's son, testified that Ms. Wunderlich 
told her in reference to the adoption that "I'm the grandmother. 
Becky is the mother." Ms. Wunderlich also told her that the 
adoption would be undone if Becky remarried or got on her feet 
financially. Ms. Stegeman said that Becky was always the child's 
mother and that the adoption did not change the way the child 
was cared for.
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Ms. Wunderlich testified that Becky was upset and asked for 
advice when Duncan filed the counterclaim for visitation. She 
accompanied Becky to a lawyer's office, and she said that the law-
yer told them that the adoption would be the best thing to do 
since Becky and the child already lived with them. She testified 
that the purpose of the adoption was to get Duncan out of the 
child's life and that there was never- an intent to take the child 
away from Becky. Ms. Wunderlich testified that she considered 
W.W. to be her grandchild after the adoption and that the adop-
tion changed nothing in terms of how the child was cared for. 
She said that everyone in the community knew that W.W. was 
Becky's child. Ms. Wunderlich agreed that she had explained to 
the school principal and teacher that Becky was W.W.'s mother, 
and she said that Becky was responsible for the child at school. 
She also testified that it was understood that W.W. would live 
with Becky when she remarried. She said that, after Becky's mar-
riage, the child stayed with them most weekends when Becky had 
no other plans for her, and she agreed that Becky had control and 
that it was up to Becky whether they kept the child on weekends. 

[3] Based on these peculiar facts and circumstances, we 
believe the trial court could find that appellants had never taken 
custody of the child. Becky and W.W. had lived with appellants 
since the child was six weeks old, and they continued to live with 
appellants after the decree just as they had before the adoption. 
The testimony was clear that the parties' respective relationships 
with the child did not change with the adoption and that appel-
lants did not consider W.W. to be their child or hold the child out 
to be their own in the community. It is equally clear that Becky 
and the child lived with appellants as a matter of convenience and 
familial affection and that they remained in appellants' home after 
the adoption for those same reasons and not because appellants 
required them to do so. Indeed, there was no question but that 
Becky would take the child to live with her and her husband 
when she remarried. On this record, we cannot say that the trial 
court's decision is clearly erroneous. 

[4] We are mindful that the commentary to the Uniform 
Revised Adoption Act states that § 9-9-216(b) is designed to 
impose a short statute of limitation on the ability to set aside an
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adoption decree in order to promote the policy of stability in a 
family relationship. See also Martin v. Martin, 316 Ark. 765, 875 
S.W.2d 819 (1994). We are not persuaded that the trial court's 
ruling is inconsistent with this policy. The statute itself provides an 
exception to the one-year limitations period where the adoptive 
parents have not "taken custody" of the minor child. We hold 
only that, on these facts, the trial court's finding on that issue is 
not clearly erroneous. 

Appellants' second issue is that the trial court's finding of 
fraud is clearly erroneous. We disagree. 

[5-7] The fraud which entitles a party to impeach a judg-
ment must be fraud extrinsic of the matter tried in the cause, and 
does not consist of any false or fraudulent act or testimony, the 
truth of which was or might have been in issue in the proceeding 
before the court which resulted in the judgment assailed. Parker v. 
Sims, 185 Ark. 1111, 51 S.W.2d 517 (1932). It must be a fraud 
practiced upon the court in the procurement of the judgment 
itself. Alexander v. Alexander, 217 Ark. 230, 229 S.W.2d 234 
(1950). The party seeking to set aside the judgment has the bur-
den of showing that the judgment was obtained by fraud, and the 
charge of fraud must be sustained by clear, strong, and satisfactory 
proof. First Nat'l Bank v. Higginbotham Funeral Serv., 36 Ark. App. 
65, 818 S.W.2d 583 (1991). Here, there was testimony that the 
adoption was a sham, a "pretend adoption," and one "on paper 
only." It was not intended by the parties to sever the relationship 
between Becky and W.W. or to establish a parental relationship 
between appellants and the child. We cannot say the trial judge's 
finding that a fraud was practiced on the court in procuring the 
decree is clearly erroneous. 

[8, 9] Appellants' last argument is that the trial court erred 
in proceeding without the natural father because he was a neces-
sary and indispensable party to the action under Ark. R. Civ. P. 
19(2)(i). The order entered by the trial court does not reflect a 
ruling on that point. We will not review a matter on which the 
trial court has not ruled; and, a ruling should not be presumed. 
Vaughn v. State, 338 Ark. 220, 992 S.W.2d 785 (1999). The bur-
den of obtaining a ruling on this issue was on the appellants, and
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the failure to do so, leaving the issue unresolved, operates as a 
waiver of the argument on appeal. St. Paul Fire & Marine Ins. Co. 
v. First Bank of Ark., 341 Ark. 851, 20 S.W.3d 372 (2000). 

Affirmed. 

PITTMAN, BIRD, GRIFFEN, and ROAF, B., agree. 

HART, ROBBINS, NEAL, and VAUGHT, D., dissent. 

Wc
NDELL L. GRIFFEN, Judge, concurring. As best as I 
an determine, there exists no case nationwide that 

specifically addresses the issue at hand, namely what constitutes a 
change in custody within the context of an adoption proceeding, 
particularly where the natural mother remains in the residence of 
the adopting grandparents. I write this concurring opinion to 
emphasize the difference between custody within the adoption 
context and custody in the child-support context. In the context 
of an adoption statute, we should not place undue weight on deci-
sions dealing with custody in the divorce context. 

Questions of custody in the divorce context do not involve 
abolition of the parental relationship. See, e.g., J.T. v. Arkansas 
Dep't of Human Servs., 329 Ark. 243, 947 S.W.2d 761 (1997). 
Rather, they focus on which of the parents should exercise the 
legal right of physical control and responsibility for the child. See, 
e.g., Wilson v. Wilson, 67 Ark. App. 48, 991 S.W.2d 647 (1999). 

In contrast, questions of custody in the adoption context do 
involve abolition of the parental relationship. See, e.g., Vice v. 
Andrews, 328 Ark. 573, 945 S.W.2d 914 (1997); see also Brown v. 
Johnson, 10 Ark. App. 110, 661 S.W.2d 443 (1983) (Glaze, J., dis-
senting) (discussing that appellate courts should not treat adoption 
cases as though they were custody actions because in custody 
cases, the law recognizes the importance of the existing family 
relationship, whereas in adoption proceedings, existing family ties 
are severed). Potential adoptive parents as well as their legal coun-
sel should understand that adoption law operates to create real and 
lasting relationships of a parent to a child where previously no 
such relationship existed. If the petitioners are unwilling to con-
duct themselves consistent with the relationship they petition the
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law to recognize, they have no relationship deserving of protec-
tion.

In the present case, physical control is not the real issue. In 
fact, merely focusing on physical control confuses analysis. For 
instance, appellants clearly exercised physical control over W.W. 
when they refused to allow appellee to have her daughter follow-
ing the disagreement over unpaid bills allegedly owed by the 
grandmother-appellant. However, despite physical control, the 
grandmother acknowledged that she did not rely on the adoption 
decree in seeking to regain control of W.W. Instead, the grand-
mother continued to acknowledge that appellee is W.W.'s 
mother, as stated in the majority opinion. 

Appellants should have engaged in conduct consistent with 
the meaning of custody within the adoption context. At a mini-
mum, this means that they should have treated W.W. as their 
child, not their granddaughter. They should have insisted that 
others, including appellee, treat W.W. as their child. Appellants 
should have resisted any efforts by appellee to dispute a parent-
child relationship between themselves and W.W., no matter 
where appellee resided and with whom. If appellants had insisted, 
for instance, that appellee and the rest of the relevant community 
treat W.W. as her sister following the adoption decree, that course 
of conduct would have been consistent with a finding that appel-
lants had taken custody of W.W. even with appellee remaining in 
the residence. Instead, as stated supra, appellants treated W.W. as 
their granddaughter and appellee as W.W.'s mother. • For all prac-
tical purposes insofar as their dealings with W.W. were con-
cerned, they treated the adoption proceeding as a fiction, if not a 
farce. Consequently, they forfeit the protection afforded by the 
statutory limitations period contained in our adoption statute, 
which was plainly enacted to create finality and stability to the 
new parent-child relationship. By refusing to validate the kind of 
conduct engaged in by appellants in this case, our decision pre-
serves the integrity of our adoption statute. 

Finally, I am unimpressed by the argument that appellee was 
defrauded by appellants. As far as I can establish from reviewing 
the record, appellee knowingly consented to the ruse whereby
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appellants would appear to adopt W.W. in order to defeat the 
child custody and visitation rights of the child's father after their 
marriage failed. Appellee was disappointed by appellants, but they 
did not defraud her. Even her sister told her that the adoption 
ruse was a mistake. I join the decision to affirm the trial court 
because appellants did not take custody within the meaning of the 
adoption context so as to consummate the decree they sought. 
Had they done so, the parent-child relationship between appellee 
and W.W. would have been objectively abolished and replaced by 
a new relationship in which appellants would be parents, W.W. 
would be their child, and appellee would be the sister of W.W., 
no matter where the child lived or who owed whatever to whom. 

J

OSEPHINE LINKER HART, Judge, dissenting. The relevant 
statute provides as follows: 

Subject to the disposition of an appeal, upon the expiration of 
one (1) year after an adoption decree is issued, the decree cannot 
be questioned by any person including the petitioner, in any 
manner upon any ground, including fraud, misrepresentation, 
failure to give any required notice, or lack of jurisdiction of the 
parties or of the subject matter unless, in the case of the adoption 
of a minor, the petitioner has not taken custody of the minor or, 
in the case of the adoption of an adult, the adult had no knowl-
edge of the decree within the one-year period. 

Ark. Code Ann § 9-9-216(b) (Repl. 2002). The adoption decree 
was issued more than one year before the motion to set aside was 
filed; therefore, the setting aside of the decree would require (1) a 
finding that appellants had not "taken custody of the minor"; and 
(2) that the adoption was improperly obtained by the parties' fail-
ure to fulfill the requirements of the law. I conclude that neither 
condition was met, and I respectfully dissent. 

First, the majority concludes that "Nased on these peculiar 
facts and circumstances, we believe that the trial court could find 
that the appellants had never taken custody of the child." I note, 
however, that the trial court did not make this finding. Rather, 
the judge found that "the adoption was done . . . not for the 
purpose of transferring custody to the adoptive parents." Thus, 
the majority assumes that the court found that the appellants never
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took custody. However, even making this assumption, I cannot 
agree that appellants failed to take custody. 

"Custody" is well defined in the law. Even Black's Law Dic-
tionary has laid out useful definitions for custody in various con-
texts. According to the dictionary, there is "legal custody," which 
is "Nile care, control, and maintenance of a child awarded by a 
court to a relative. . . ." Further, there is "physical custody, " 
which is "[t]he right to have the child live with the person 
awarded custody by the court." Also, there is "joint custody," 
where responsibility for and authority over the child is shared at all 
times. There is "divided custody," where custody and full control 
of and responsibility for the child is part-time. And there is "sole 
custody," where the party has full control of and responsibility for 
the child. BLACK'S LAW DICTIONARY 390 (7th ed. 1999). 

After the adoption decree was entered, the child resided in 
the same household as appellee and appellants. After appellee's 
remarriage, she moved out of appellants' residence. During that 
time, the child resided with appellee during the week and with 
appellants on the weekends, when they asked. Appellee and 
appellants had a falling out over money, and following the week-
end of April 27, 2001, appellants prevented appellee from seeing 
the child. 

The majority fails to recognize that there was a change of 
legal status that occurred by operation of law when the adoption 
was granted. Legal custody, by operation of law, was placed in 
appellants, and the taking of the child into the home was physical 
custody. At that point in time, the child for all purposes became 
the child of appellants, and appellee became the older sister of the 
child. The majority does not explain why appellants did not have 
some form of "custody," other than to suggest that appellee had 
some form of custody. Since physical custody is the majority's 
polestar, it is readily apparent that to reach its conclusion, the 
majority must, at a minimum, ignore the salient fact that even 
appellee testified that she was ultimately precluded from seeing the 
child. The majority does not, and cannot, explain why, after 
appellants prevented appellee from seeing the child on April 27, 
2001, as they were legally permitted to do by the adoption decree,
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appellants did not have sole custody. Even appellee concedes in 
her brief that custody was taken by appellants on that day. 

The majority appears to suggest that only exclusive physical 
custody is sufficient to meet the statutory requirement that pro-
hibits the court from setting aside the adoption decree. I see 
nothing in the statute that mandates or even suggests that the 
adoptive parent must have exclusive custody in order to validate 
the adoption. The presence of the child in appellants' home sug-
gests, at a minimum, joint custody, and such custody is sufficient, 
in my opinion, to cause the statutory one-year time limitation to 
commence running. Further, even if the majority were correct, 
appellants had sole custody when they refused to return the child 
to appellee. 

While the majority nobly strains to limit this case to "these 
peculiar facts and circumstances," by refusing to recognize that 
exclusive care, control, and authority over a minor does not con-
stitute "custody," the majority has opened a Pandora's Box. For 
example, this case can serve as a basis for all adoptive parents to 
seek relief from support obligations when, after the adoption, the 
relationship between the biological parent and the adoptive parent 
ends in divorce. Despite the child's presence in the home, the 
adoptive parent may argue that the child was never his responsibil-
ity, only the biological parent had responsibility for the child. 
This possibility is untenable. 

Second, I also disagree with the majority on the second issue 
in this case, which is whether appellee established that fraud was 
committed. I agree with the majority insofar as they conclude 
that even if custody was not taken, appellee is required to establish 
fraud or some other ground on which to void the adoption. Fail-
ing to take custody does not itself constitute a challenge to the 
adoption. Rather, failing to take custody serves as an exception to 
the one-year statute of limitations for challenges to the adoption 
based on such grounds as fraud. 

However, the majority errs in concluding that fraud was 
established. The trial court held that "[i]t appears the adoption 
was done to defraud the Court and the natural father. . . ." I 
would hold that fraud was not established by appellee because of a
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failure of proof. Appellee failed to present any evidence that the 
court issuing the adoption decree was unaware that the adoption's 
sole purpose was "not intended by the parties to sever the rela-
tionship . . . or establish a parental relationship. . . ." In fact, the 
record does not contain a transcript of the adoption proceedings. 
Further, no witness testified as to the evidence presented to the 
court at the adoption proceedings. Thus, the majority's conclu-
sion that fraud was practiced upon the court in procuring the 
adoption decree is based on pure speculation, not, as the majority 
claims, "clear, strong, and satisfactory proof" 

There is no evidence before the court that the probate court 
was deceived into believing that the adopted child's biological 
father, the appellee, and the appellants wanted the legal relation-
ship of parent and child created between the appellants and their 
grandchild when in fact these parties did not want that legal rela-
tionship to be created. There is no evidence in the record before 
us that the probate court did anything more or less than what all 
the parties before it were asking it to do, i.e., alter the legal rela-
tionships between them and the child. 

As to the trial court's finding that the adoption proceeding 
was done to defraud the biological father, with all due respect, the 
biological father does not contend such. In fact, he was not even 
made a party to the present proceeding. As a matter of law, by 
setting aside the adoption decree, the trial court has effectively 
reinstated his parental obligations without hearing from him at all 
on the matter. 

As Justice Oliver Wendell Holmes, Jr., observed, "[H]ard 
cases make bad law." Northern Securities Co. v. United States, 193 
U.S. 197, 400 (1904)(Holmes, J., dissenting) I respectfully dissent. 

ROBBINS, NEAL, and VAUGHT JJ., join.


