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1. COURTS — CONVICTION — WHAT CONSTITUTES. — A plea of
guilty, coupled with a fine and probation, constitutes a conviction.

2. COURTS — JURISDICTION LOST UPON EXECUTION OF VALID SEN-
TENCE — ISSUE OF PROBATION REVOCATION AFTER EXPIRATION
OF PROBATION PERIOD ONE OF JURISDICTION. — A trial court
loses jurisdiction to modify or amend an original sentence once a
valid sentence is executed; thus, the issue of whether a circuit court
can revoke probation after the expiration of the probation period is
one of jurisdiction.

3.  COURTS — REVOCATION OF PROBATION AFTER EXPIRATION OF
PROBATION PERIOD — WHEN AUTHORIZED. — Under the plain
language of Ark. Code Ann. § 5-4-309(¢) (Supp. 2001), revocation
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of probation subsequent to expiration of the probation period is only
authorized upon an arrest for violation of probation or when ‘a war-
rant is issued for his arrest for violation of . . . probation’ during the
probation period.

4. Courts — ArK. CODE ANN. § 5-4-309 — SUBSTANTIAL COMPLI-
ANCE INSUFFICIENT. — Where the supreme court had declined to
adopt a policy of substantial compliance with regard to the jurisdic-
tional requirements of section 5-4-309(e), the appellate court also
declined to require only substantial compliance; section 5-4-309
clearly requires that the revocation order be entered during the pro-
bation period unless the probationer is arrested, or an arrest warrant
is issued, for a probation violation before the probation period has

expired.

5. COURTS — CIRCUIT COURT LOST JURISDICTION TO REVOKE PRO-
BATION — TRIAL COURT’S EXTENSION OF APPELLANT’S PROBA-
TION REVERSED. — When appellant’s probation period expired

without him having been arrested for a probation violation and
without an arrest warrant having been issued for violation of proba-
tion, the circuit court lost jurisdiction to revoke his probation under
Ark. Code Ann. § 5-4-309(e); therefore, the trial court’s extension
of appellant’s probation for an additional period was reversed.

Appeal from Crittenden Circuit Court; David N. Laser,
Judge; reversed and dismissed.

Bart Ziegenhorn, for appellant.

Mark Pryor, Att’y Gen., by: Vada Berger, Ass’t Att’y Gen., for
appellee.

OLLY NEeAL, Judge. On December 20, 1991, appellant
pleaded guilty to robbery. He was placed on ten years’
supervised probation and ordered to pay fines and costs. On
December 14, 2001, the State filed a petition to revoke appellant’s
probation. Appellant was sent a notice of hearing and a copy of
the Petition for Revocation by United States mail on December
19, 2001. A hearing was held on December 31, 2001. Appellant
objected to the jurisdiction of the court to hear the revocation
hearing on the basis that the court could not, after the expiration
date of the probationary period, revoke appellant’s probation
because he was neither arrested nor was a warrant issued for his
arrest on the revocation petition prior to the expiration of the
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probation period. The trial court rejected this argument and
extended appellant’s probation for an additional five-year period.
This appeal followed.

On appeal, appellant argues that “[t]he circuit court erred in
not dismissing the petition for revocation where the probationary
term had expired and the State failed to arrest the appellant or
issue an arrest warrant during the period of probation as required
by Ark. Code Ann. § 5-4-309(e)(1987).” We agree; therefore, we

reverse and dismiss.

[1, 2] A plea of guilty, coupled with a fine and probation,
constitutes a conviction. Carter v. State, 350 Ark. 229, 85 S.W.3d
914 (2002). It is well settled that a trial court loses jurisdiction to
modify or amend an original sentence once a valid sentence is
executed. Id. (citing Bagwell v. State, 346 Ark. 18, 53 S.W.3d 520
(2001); Pike v. State, 344 Ark. 478, 70 S.W.3d 795 (2001);
McGhee v. State, 334 Ark. 543, 975 S.W.2d 834 (1998); Harmon v.
State, 317 Ark. 47, 876 S.W.2d 240 (1994))." Thus, the issue of
whether a circuit court can revoke probation after the expiration
of the probation period is one of jurisdiction. Carter v. State,
supra.

[31 Revocation of probation is governed by section 5-4-
309 of the Arkansas Criminal Code that provides in pertinent part
as follows:

(a) At any time before the expiration of a period of suspension or proba-
tion, the court may summon the defendant to appear before it or

1 We note that the State correctly points out that appellant received an illegal
sentence upon the circuit court’s determination that he violated the terms and conditions
of his probation. Because the circuit court fined appellant when he was originally
sentenced, the court lacked jurisdiction to modify his probation by extending it another
five years. See Bagwell v. State, 346 Ark. 18, 53 S.W.2d 520 (2001). The supreme court’s
holdings in Bagwell, Pike, McGhee, and Harmon that a court loses jurisdiction to modify a
sentence during a period of probation, has been superceded by Act 1569 of 1999, codified at
Ark. Code Ann. § 5-4-301(d) (Supp. 2001). Act 1569 took effect April 15, 1999, giving
circuit courts authority to modify original sentences following revocation hearings and is
not retroactive. See Pierce v. State, 79 Ark. App. 263, 86 S.W.3d 1 (2002). In the instant
case, however, we are concerned with whether a circuit court loses jurisdiction to revoke
probation dfter the expiration of the probation period.
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may issue a warrant for his arrest. The warrant may be executed
by any law enforcement officer.

* ok ¥ k

(d) If the court finds by a preponderance of the evidence that the
defendant has inexcusably failed to comply with a condition of
his suspension or probation, it may revoke the suspension or pro-
bation at any time prior to the expiration of the period of suspension or
probation.

(e) The court may revoke a suspension or probation subsequent
to the expiration of the period of suspension or probation, pro-
vided the defendant is arrested for violation of suspension or probation, or
a warrant is issued for his arrest for violation of suspension or probation,
before expiration of the period.

Ark. Code Ann. § 5-4-309 (Supp. 2001) (emphasis added). In
Carter, our supreme court provided that “[u]nder the plain lan-
guage of section 5-4-309(e), revocation of probation subsequent
to the expiration of the probation period is only authorized upon
an arrest for violation of probation or when ‘a warrant is issued for
his arrest for violation of . . . probation’ during the probation
period.” Carter v. State, 350 Ark. at 235, 85 S.W.3d at 918 (citing
Ark. Code Ann. § 5-4-309(e)).

[4] Here, it is undisputed that appellant had not been
arrested for violation of probation nor had a warrant been issued
for his arrest for violation of probation. Therefore, the State failed
to meet the statutory requirements. Nevertheless, the State urges
this court to only require substantial compliance with the statutory
language in Ark. Code Ann. § 5-4-309(e). However, the supreme
court in Carter v. State, supra, declined to adopt a policy of sub-
stantial compliance with regard to the jurisdictional requirements
of section 5-4-309(e). As stated in Carter, “[s]ection 5-4-309
clearly requires that the revocation order be entered during the
probation period unless the probationer is arrested, or an arrest
warrant is issued, for a probation violation before the probation
period has expired.” Carter v. State, 350 Ark. at 237, 85 S.W.3d at
919.

[S] When appellant’s probation period expired without
him having been arrested for a probation violation and without an
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arrest warrant having been issued for violation of probation, the
circuit court lost jurisdiction to revoke his probation under Ark. ’
Code Ann. § 5-4-309(e).

Reversed and dismissed.

GrLapwiN and RoaF, JJ., agree.




