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1. CRIMINAL LAW — SENTENCING — SUSPENDED EXECUTION OF
SENTENCE. — Where the trial court imposes a sentence for a spe-
cific number of years and suspends a portion of it, the sentence has
been imposed, and the suspended portion has been referred to as a
suspended execution of sentence.

2. CRIMINAL LAW — SENTENCING — REVERSED & REMANDED
WHERE TRIAL COURT DID NOT HAVE AUTHORITY TO REQUIRE
APPELLANT TO SERVE MORE THAN REMAINDER OF ORIGINAL SEN-
TENCE. — The suspended portion of appellant’s sentence com-
menced running when he was released from confinement, and the
trial court did not have the authority to require appellant to serve
more than the remainder of his original sentence; the record did not
indicate precisely how much time remained in appellant’s ten-year
period of suspension; accordingly, the appellate court reversed and
remanded for entry of a judgment with a sentence of no more than
ten years less the length of time from appellant’s release in 1998 until

* his revocation.

3. CRIMINAL LAW — SENTENCING — AFFIRMED IN PART WHERE
TRIAL COURT DID NOT LACK AUTHORITY TO IMPOSE ADDITIONAL
TEN-YEAR SUSPENDED SENTENCE. — Where the trial court was

authorized to sentence appellant as a habitual offender to a range of
ten to twenty years’ imprisonment, and where the court sentenced
appellant to ten years’ imprisonment, the statutory minimum, the
court did not lack authority to impose an additional ten-year sus-
pended sentence, pursuant to Ark. Code. Ann. § 5-4-104 (1987),
State v. Freeman, 312 Ark. 34, 846 S.W.2d 669 (1993), which
involved a sentence of imprisonment below the minimum, or Lam-
bert v. State, 286 Ark. 408, 692 S.W.2d 238 (1985), which involved
no sentence of imprisonment at all.

Appeal from Benton Circuit Court; Tom J. Keith, Judge;
reversed and remanded in part; affirmed in part.
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A NDREE LAYTON ROAF, Judge. Ross Chadwell appeals
from a Benton County Circuit Court order revoking
his suspended sentence and sentencing him to ten years in the
Department of Correction. On appeal, Chadwell argues that (1)
the trial court erred in sentencing him to ten years when two
years of his ten-year suspended sentence had elapsed, and (2) the
trial court lacked authority to sentence him because the ten-year
suspended sentence was illegal on its face and in violation of the
statute prohibiting suspension of sentences of habitual offenders.
We agree that this case should be reversed and remanded on
Chadwell’s first point, and affirm on the second point.

Ross Chadwell pled guilty in 1992 to several drug-related
charges. Chadwell was sentenced to twenty years’ imprisonment
with ten years suspended. Chadwell was paroled in 1998. He was
arrested in March 2000 for violating the terms of his suspended
sentence.

At the revocation proceeding, Chadwell argued to the trial
court that it was prohibited from amending or modifying his sen-
tence because it was put into execution back in 1992. Chadwell
also argued that the original sentence imposed was illegal because
the trial court was not authorized to suspend a portion of his sen-
tence due to his habitual-offender status. Chadwell alternatively
argued that, if the trial court granted the revocation, he could be
sentenced to a maximum of eight years because his ten-year sus-
pended sentence began to run when he was paroled two years
earlier. The trial court found that Chadwell had violated the con-
ditions of his suspended sentence and sentenced him to ten years’
imprisonment.

On appeal, Chadwell first argues that the trial court erred in
sentencing him to an additional ten years’ imprisonment; he con-
tends that his suspended sentence began to run two years earlier
when he was paroled and that the trial court was thus limited to
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sentencing him to the amount of time remaining on his suspended
sentence. We agree.

Arkansas Code Annotated section 5-4-307(c) states that “[i]f
the court sentences the defendant to a term of imprisonment and
suspends imposition of sentence as to an additional term of
imprisonment, the period of the suspension commences to run on
the day the defendant is lawfully set at liberty from the imprison-
ment.” Ark. Code Ann. § 5-4-307(c) (2001) (emphasis added);
see also Vann v. State, 16 Ark. App. 199, 698 S.W.2d 497 (1985)
(holding that the suspended portion of a sentence of imprison-
ment commences to run upon release from confinement); Mat-
thews v. State, 265 Ark. 298, 578 S.W.2d 30 (1979) (holding that
the trial court could revoke a five-year suspended sentence only
during those five years, which began upon release from incarcera-
tion, and not after the suspended sentence is completed).

[1, 2] Where the trial court imposes a sentence for a spe-
cific number of years, and suspends a portion of it, the sentence
has been imposed, and the suspended portion has been referred to
as a suspended execution of sentence. See Jones v. State, 52 Ark.
App. 179, 918 S.W.2d 766 (1996). The suspended portion of
Chadwell’s sentence commenced running when he was released
from confinement, and the trial court did not have the authority
to require Chadwell to serve more than the remainder of his origi-
nal sentence. See Lyons v. State, 35 Ark. App. 29, 813 S.W.2d 262
(1991). The record before us does not indicate precisely how
much time remained in Chadwell’s ten-year period of suspension.
Accordingly, we reverse and remand for entry of a judgment with
a sentence of no more than ten years less the length of time from
Chadwell’s release in 1998 until his revocation.

Chadwell also argues that the trial court erred in sentencing
him to an additional ten. years because the original sentence
imposed in 1992 was illegal on its face. He asserts that the trial
court lacked the authority to suspend any portion of his sentence
because he was an habitual offender. He asks only that this case be
remanded for resentencing. Although the State has conceded
error on this point, we do not agree that the trial court erred in
this respect.
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At the time of his plea and sentencing in 1992, Chadwell was
an habitual offender with two or more prior felony convictions.
The version of Ark. Code Ann. § 5-4-104(e)(4) in effect at the
time Chadwell’s crimes were committed provided that “[t]he
court shall not suspend imposition of sentence, place the defendant on
probation, or sentence him to pay a fine if it is determined, pursu-
ant to § 5-4-502, that the defendant has previously been convicted
of two or more felonies.” Ark. Code Ann. § 5-4-104 (1987)
(emphasis added).

The State concedes that the trial court erred in suspending a
portion of Chadwell’s sentence; it relies on State v. Freeman, 312
Ark. 34, 846 S.W.2d 669 (1993), in which the supreme court
reversed, holding that the trial court did not have authority to
suspend any part of an habitual offender’s minimum sentence
(emphasis added). In Freeman, the mandatory sentence range was
six to twenty years, and the trial court had sentenced Freeman to
the minimum of six years but suspended imposition of five of
those years. The State further relies on Lambert v. State, 286 Ark.
408, 692 S.W.2d 238 (1985), in which the supreme court
affirmed the trial court’s correction of the appellants’ sentences.
The appellants pled guilty to escape from the Department of Cor-
rection, and the trial court had suspended the sentences of both
appellants. The court later imposed six and eight year sentences
when the State requested reconsideration based upon the statutory
version of Ark. Code Ann § 5-4-104(e)(4) then in effect. The
supreme court affirmed, stating that the sentences of only proba-
tion were beyond the trial court’s authority and were void, and
that a trial court can correct an illegal sentence even though par-
tially executed.

[31 We do not agree that the statute or two case authorities
relied upon by the State mandate reversal of this case. Here, the
trial court was authorized to sentence Chadwell as an habitual
offender to a range of ten to twenty years’ imprisonment. The
court sentenced Chadwell to ten years’ imprisonment, the statu-
tory minimum. Thus, the court did not lack authority to impose
an additional ten-year suspended sentence, pursuant to Ark. Code.
Ann. § 5-4-104, State v. Freeman, supra, which involved a sentence
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of imprisonment below the minimum, or Lambert v. State, supra,
which involved no sentence of imprisonment at all.

Reversed and remanded in part; affirmed in part.

NEAL and VAUGHT, J]J., agree.




