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1. EVIDENCE — DENIAL OF MOTION TO SUPPRESS — STANDARD OF
REVIEW. — When reviewing a trial court’s denial of a motion to
suppress, the appellate court reverses only if the trial court’s decision
was clearly against the preponderance of the evidence.

2. SEARCH & SEIZURE — AFFIDAVIT IN SUPPORT OF SEARCH WAR-
RANT — COURT WILL LOOK TO FOUR CORNERS OF AFFIDAVIT &
INFER TIME DURING WHICH OBSERVATIONS WERE MADE. — The
Arkansas Supreme Court has held that the absence of a reference to
time in a search warrant affidavit will not render the warrant defec-

" tive if the reviewing court can look to the four corners of the affida-
vit and infer the time during which the observations were made.

3. SEARCH & SEIZURE — EXCLUSIONARY RULE — GOOD-FAITH
EXCEPTION. — Citing United States v. Leon, 468 U.S. 897 (1984),
the appellate court has noted that it will not exclude evidence
obtained by the police acting in reasonable reliance on a search war-
rant that was ultimately found to be invalid.

4. SEARCH & SEIZURE — AFFIDAVIT FOR SEARCH WARRANT THAT
COMPLETELY OMITS ANY REFERENCE TO TIME — OFFICER’S RELI-
ANCE ON WARRANT UNREASONABLE. — When the omission of any
reference of time in an affidavit for a search warrant is so complete
that none can be inferred, a police officer’s reliance on the search
warrant is unreasonable.

5. SEARCH & SEIZURE — AFFIDAVIT DID NOT CONTAIN ANY REFER-
ENCE TO TIME & TIME ELEMENT COULD NOT BE INFERRED FROM
FOUR CORNERS OF AFFIDAVIT — CASE REVERSED. — Where the
affidavit in support of the search warrant did not contain a reference
to time, and a time element could not be inferred from the four
corners of the affidavit, reliance on the warrant by the police was
unreasonable, and the items seized from appellants home should have
been suppressed; the case was reversed & remanded.

6. SEARCH & SEIZURE — DETERMINATION OF PROBABLE CAUSE —
FACTS OUTSIDE AFFIDAVIT MAY NOT BE CONSIDERED. — [t was
inappropriate for the trial court to consider evidence from other
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proceedings; the court’s observations were to matters outside the
search-warrant affidavit, and courts cannot look to facts outside of
the affidavit to determine probable cause.

7. EVIDENCE — JUDICIAL NOTICE — RECORD IN SEPARATE CASE. —
The Arkansas Supreme Court has stated that judicial notice may not
be taken of the record in a separate case.

Appeal from Lonoke Circuit Court; Lance L. Hanshaw,
Judge; reversed and remanded.

Stephen E. Morely, for appellant.

Katherine Adams, for appellee.

OSEPHINE LINKER HaRT, Judge. Appellant, Patrick Wil-

liam Smith, pleaded guilty to being a felon in possession of
a firearm, possession of methamphetamine, possession of drug par-
aphernalia, and possession of marijuana, and was sentenced as a
habitual offender to a total sentence of fifty-four months’ impris-
onment in the Arkansas Department of Correction. He, however,
preserved his right to appeal from the trial court’s denial of his
motion to suppress evidence, and he argues on appeal, as he did
below, that items seized from his residence should have been sup-
pressed because the search-warrant affidavit did not provide a
time-frame for the events described in the affidavit. We reverse
and remand.

The following averments were presented to the issuing mag-
istrate: The affiant, Deputy Steve Rich, stated in the affidavit’s
first paragraph that he was “currently assisting” Detective Jim
Kulesa in a case involving appellant’s two children who were resid-
ing in appellant’s home. According to Rich, the children were
removed from the home because of physical abuse by appellant.
He noted that the juveniles reported to Detective Kulesa that they
had seen marijuana and scales in appellant’s bedroom on “the day
of the interview.” Rich also stated that affidavits were obtained
for appellant’s arrest on second-degree battery. In the second par-
agraph, Rich stated that he had spoken with a confidential
informant who stated that appellant was providing drugs to the
informant’s son. The informant also stated that appellant had
“sold marijuana for years and continued to do so.” Rich noted in
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the third paragraph that a confidential informant had told Rich
that he had used and bought marijuana from appellant at his resi-
dence “on numerous occasions.” The fourth paragraph provided
that Rich had arrested two persons at appellant’s address for deliv-
ery of a controlled substance. They told Rich that they were
bringing appellant “something.” Rich also stated that other per-
sons who were nearby were also arrested for offenses related to
controlled substances. These persons were also seen at appellant’s
address “on several occasions.” In the fifth paragraph, Rich noted
that appellant is a convicted felon and “has” been arrested on vari-
ous charges. Informants also stated that appellant “has” guns in his
residence and “has” surveillance equipment. '

On the basis of the affidavit, the magistrate issued a search
warrant covering appellant’s property. Ultmately, appellant
sought to suppress various items seized during the search. Appel-
lant argued to the trial judge, who was also the issuing magistrate,
that the items should be suppressed because nothing in the affida-
vit indicated when the events described in the affidavit occurred.
The judge disagreed, noting that he also served as the trial judge in
a case involving the removal of the children from the home. The
judge stated: '

This Court was the judge involving the removal of those
children from that home. That was in the close proximity of
time to this affidavit and search warrant. Having that knowledge,
the Court has no choice but to deny your motion to suppress.

When asked whether the court was basing its denial of the motion
to suppress on his familiarity with the removal of the children
from the home, the court further stated:

Yes. Not knowing their father, not knowing anything about
the background, but also knowing that they — that these chil-
dren are the ones who gave the initial information to the other
officers and to the Department of Human Services for their
removal. The children were removed for abuse, not for — but
that information arose out of the removal of those children.

Now, whether or not Deputy Rich was — had an ongoing
investigation of Mr. Smith at that time, I don’t know, other than
the fact that he said that in his affidavit.
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But the information from the children that there were drugs
in the house and paraphernalia in the house was in close proxim-
ity, which was fresh information. And a current investigation
would indicate to the Court — and any judge would look at that
with a view that an investigation was perhaps not of longstanding,
but ongoing at that current time.

And, so, I think that the law has been sufficiently satisfied.

Appellant argues on appeal that the court erred in so ruling
because the affidavit did not provide a time-frame for the events
described in the affidavit. He further argues that the court erred
in looking beyond the affidavit to establish the time of events dis-
cussed in the affidavit. The State counters by arguing that a time-
frame may be inferred because the affidavit provided that Deputy
Rich was “currently assisting” Detective Kulesa, which indicates
that the information contained in the affidavit was fresh. Further,
the State urges that the absence of a reference to time in an affida-
vit does not make the warrant automatically defective if the
reviewing court can establish good-faith reliance on the search
warrant by the police.

[1-4] When reviewing a trial court’s denial of a motion to
suppress, we reverse only if the trial court’s decision was clearly
against the preponderance of the evidence. Heaslet v. State, 77
Ark. App. 333, 339, 74 S.W.3d 242, 245 (2002). The Arkansas
Supreme Court has held that the absence of a reference to time in
a search warrant affidavit will not render the warrant defective if
we can look to the four corners of the affidavit and infer the time
during which the observations were made. Herrington v. State, 287
Ark. 228, 232, 697.5.W.2d 899, 900-01 (1985). Further, citing
United States v. Leon, 468 U.S. 897 (1984), our court has noted
that we will not exclude evidence obtained by the police acting in
reasonable reliance on a search warrant that is ultimately found to
be invalid. Heaslet, 77 Ark. App. at 341, 74 S.W.3d at 247. In
Herrington, however, the Arkansas Supreme Court held that when
the omission of any reference of time is so complete that none can
be inferred, a police officer’s reliance on the search warrant is
unreasonable. Herrington, at 232-33, 697 S.W.2d at 901. See
Henry v. State, 29 Ark. App. 5, 11, 775 S.W.2d 911, 914-15
(1989); Ulrich v. State, 19 Ark. App. 62, 66-71, 716 S.w.2d 777,
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779-82 (1986); see also Heaslet, 77 Ark. App. at 344-45, 74 S.W/.3d
at 248-49; Hartsfield v. State, 76 Ark. App. 18, 21-22, 61 S.W.3d
190, 192-93 (2001).

The affidavit does not contain a reference to time, and a time
element cannot be inferred from the four corners of the affidavit.
While the affidavit provides that Rich was “currently assisting”
Detective Kulesa in a case involving two juveniles residing in
appellant’s home, the affidavit does not indicate when the
Jjuveniles saw the marijuana and scales in appellant’s bedroom
other than to note it was on “the day of the interview,” which is
not further described. The information from one informant that
appellant had “sold marijuana for years and continued to do so”
and from an informant that he had used and bought marijuana
from appellant at his residence “on numerous occasions,” fails to
specify when the information was obtained from the informants
or when the described events occurred. The descriptions of the
arrest of two persons at appellant’s address for delivery of a con-
trolled substance and the arrest of persons nearby for offenses
related to controlled substances also lack any reference to time, as
does the description of the presence of these other persons at the
residence. Finally, Rich’s information that appellant is a felon
and “has” been arrested, and information from informants that
appellant “has” guns and surveillance equipment fails to indicate a
time-frame for the dates of the arrests and when the information
was obtained from the informants.

" [5-7] Thus, we conclude that no time-frame may be
inferred from the affidavit. And as previously noted, the Arkansas
Supreme Court has proscribed the application of a good-faith
analysis to cases in which there is no reference to time in the affi-
davit and none may be inferred, as reliance on the warrant by the
police is unreasonable. Furthermore, it was inappropriate for the
trial court to consider evidence from other proceedings. The
court’s observations were to matters outside the search-warrant
affidavit, and we cannot look to facts outside of the affidavit to
determine probable cause. Sims v. State, 333 Ark. 405, 410, 969
S.W.2d 657, 660 (1998), cert. denied, 525 U.S. 1073 (1999).
Moreover, the Arkansas Supreme Court has stated that judicial
notice may not be taken of the record in a separate case. Smith v.
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State, 307 Ark. 223, 228-29, 818 S.W.2d 945, 948 (1991). Con-
sequently, we reverse and remand.’

Reversed and remanded.

StrouDp, CJ., and ROBBINS, ]., agree.




