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1. CRIMINAL PROCEDURE — POLICE—CITIZEN ENCOUNTER — THREE 
CATEGORIES. — Encounters between police and private citizens are 
divided into three categories: the first and least intrusive category is 
when an officer merely approaches an individual on a street and asks 
if he is willing to answer some questions; because the encounter is in 
a public place and is consensual, it does not constitute a "seizure" 
within the meaning of the fourth amendment; the second police 
encounter is when the officer may justifiably restrain an individual 
for a short period of time if they have an "articulable suspicion" that 
the person has committed or is about to commit a crime; the iM-
tially consensual encounter is transformed into a seizure when, con-
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sidering all the circumstances, a reasonable person would believe that 
he is not free to leave; the final category is the full-scale arrest, which 
must be based on probable cause. 

2. CRIMINAL PROCEDURE - POLICE-CITIZEN ENCOUNTER - REA-
SONABLE SUSPICION. - A critical aspect of a determination of 
whether an officer has justifiably restrained an individual is whether 
the officer can articulate a reasonable suspicion, which has been 
defined as a suspicion based upon facts or circumstances that give 
rise to more than a bare, imaginary, or purely conjectural suspicion. 

3. CRIMINAL PROCEDURE - POLICE-CITIZEN ENCOUNTER - FAC-
TORS IN DETERMINING WHETHER OFFICER HAS GROUNDS FOR 
REASONABLE SUSPICION. - Factors to be considered in determin-
ing whether an officer has grounds for reasonable suspicion include 
the gait and manner of the suspect; whether the suspect is carrying 
anything; the time of the day or night the suspect is observed; the 
particular streets and areas involved; any information received from 
third persons, whether they are known or unknown; whether the 
suspect is consorting with others whose conduct is "reasonably sus-
pect"; the suspect's proximity to known criminal conduct; incidence 
of crime in the immediate neighborhood; and the apparent effort of 
the suspect to avoid identification or confrontation by the police. 

4. CRIMINAL PROCEDURE - POLICE-CITIZEN ENCOUNTER - APPEL-
LANT'S ACTIONS DID NOT INDICATE INVOLVEMENT IN ILLEGAL 
ACTIVITY. - Where appellant's actions did not indicate that he was 
involved in any illegal activity; where the police officer specifically 
testified that he did not observe any actions by appellant that would 
have led him to believe that appellant was about to commit a felony 
or misdemeanor that involved force, violence, or damage to prop-
erty; and where the officer's only justification for stopping appellant 
was that he was in the wrong place at the wrong time, the appellate 
court held that, under these circumstances, the trial court's denial of 
the motion to suppress was against the preponderance of the 
evidence. 

5. CRIMINAL PROCEDURE - ENCOUNTER UNDER ARK. R. CRIM. P. 
2.2 — WHEN PERMISSIBLE. - An encounter under Ark. R. Crim. 
P. 2.2 is permissible only if the information or cooperation sought is 
in aid of an investigation or the prevention of a particular crime. 

6. CRIMINAL PROCEDURE - ENCOUNTER UNDER ARK. R. Qum. P. 
2.2 — NOT JUSTIFIED WHERE OFFICER WAS NOT INVESTIGATING 
CRIME OR INFORMANT'S TIP. - Where the police officer was not 
investigating a crime or a tip from an informant at the time of the 
encounter, his stop of appellant did not fall within the first category
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of police encounters and could not be justified under Ark. R. Crim. 
P. 2.2. 

7. MOTIONS - MOTION TO SUPPRESS - APPELLATE REVIEW. - In 
reviewing a trial court's ruling on a motion to suppress, the appellate 
court makes an independent determination based upon the totality 
of the circumstances and reverses only if the ruling is clearly against 
the preponderance of the evidence. 

8. EVIDENCE - EVIDENTIARY CONFLICTS & CREDIBILITY DETERMI-
NATIONS - DEFERENCE TO TRIAL COURT 'S FINDINGS. - Due def-
erence is given to the trial court's findings in the resolution of 
evidentiary conflicts and determinations of credibility. 

9. MOTIONS - MOTION TO SUPPRESS - DENIAL WAS CLEARLY 
AGAINST PREPONDERANCE OF EVIDENCE WHERE OFFICER DID NOT 
ARTICULATE FACTS GIVING RISE TO REASONABLE SUSPICION. — 
Where the officer did not articulate facts giving rise to reasonable 
suspicion, the trial court's denial of appellant's motion to suppress 
was clearly against the preponderance of the evidence; reversed and 
remanded. 

Appeal from Garland Circuit Court; John Homer Wright, 
Judge; reversed and remanded. 

John W. Yeargan, Jr., for appellant. 

Mark Pryor, Att'y Gen., by: David J. Davies, Ass't Att'y Gen., 
for appellee. 

K
AREN R. BAKER, Judge. Appellant, Robert Anderson, 
was convicted of possession of a controlled substance 

and simultaneous possession of drugs and firearms by a jury in 
Garland County Circuit Court. He was sentenced to a total of 
thiry-five years' imprisonment and fined a total of $35,000. 
Appellant argues on appeal that the circuit court erred in denying 
his motion to suppress evidence seized as a result of a pat-down 
search because the officer had no reasonable suspicion to stop 
appellant. We agree and reverse. 

[1] A review of this case requires an analysis of the accepted 
boundaries of state intrusion in encounters between police and 
private citizens. The encounters have been divided into three 
categories:



ANDERSON V. STATE

ARK. APP.]	 Cite as 79 Ark. App. 286 (2002)	 289 

The first and least intrusive category is when an officer merely 
approaches an individual on a street and asks if he is willing to 
answer some questions. Because the encounter is in a public 
place and is consensual, it does not constitute a "seizure" within 
the meaning of fourth amendment. The second police encoun-
ter is when the officer may justifiably restrain an individual for a 
short period of time if they have an "articulable suspicion" that 
the person has committed or is about to commit a crime. The 
initially consensual encounter is transformed into a seizure when, 
considering all the circumstances, a reasonable person would 
believe that he is not free to leave. The final category is the full-
scale arrest, which must be based on probable cause. (citing 
Thompson v. State, 303 Ark. 407, 797 S.W.2d 450 (1990); U.S. v. 
Hernandez, 854 F.2d 295 (8th Cir. 1988)). 

Stewart v. State, 332 Ark. 138, 144-45, 964 S.W.2d 793, 796-97 
(1998). 

[2, 3] . Arkansas Rule of Criminal Procedure 3.1 (2002) 
addresses this second category of police and citizen encounters: 

A law enforcement officer lawfully present in any place may, in 
the performance of his duties, stop and detain any person who he 
reasonably suspects is committing, has committed, or is about to 
commit (1) a felony, or (2) a misdemeanor involving danger of 
forcible injury to persons or of appropriation of Or damage to 
property, if such action is reasonably necessary either to obtain or 
verify the identification of the person or to determine the lawful-
ness of his conduct. 

A critical aspect of a determination of whether an officer has justi-
fiably restrained an individual is whether the officer can articulate 
a reasonable suspicion. "Reasonable suspicion" has been defined 
as a suspicion based upon facts or circumstances that give rise to 
more than a bare, imaginary, or purely conjectural suspicion. 
Stewart v. State, supra. In addition, Arkansas Code Annotated sec-
tion 16-81-203 (Repl. 1999) sets forth a list of factors to be con-
sidered in determining whether an officer has grounds for 
reasonable suspicion. Davis v. State, 77 Ark. App. 310, 74 S.W.3d 
671 (2002). Among these factors are the gait and manner of the 
suspect; whether the suspect is carrying anything; time of the day 
or night the suspect is observed; the particular streets and areas 
involved; any information received from third persons, whether
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they are known or unknown; whether the suspect is consorting 
with others whose conduct is "reasonably suspect"; the suspect's 
proximity to known criminal conduct; incidence of crime in the 
immediate neighborhood; and the apparent effort of the suspect to 
avoid identification or confrontation by the police. Id.; Ark. Code 
Ann. § 16-81-203 (Repl. 1999). 

The officer in this case could not articulate a reasonable sus-
picion that appellant was committing, or about to commit, a fel-
ony or misdemeanor involving danger of forcible injury to persons 
or of appropriation of or damage to property. On the evening of 
August 9, 2000, around 11:45 p.m., Officer Paul Jolivette of the 
Hot Springs Police Department was returning to police headquar-
ters when he observed appellant and several other men standing 
near a "No Loitering" sign in the Bike Haus parking lot next to 
Shapes Topless Bar on Central Avenue. Officer Jolivette pulled 
near the parking lot and observed the men. Officer Jolivette testi-
fied that after observing the men, he called the Street Crimes 
Unit, which arrived in two or three minutes. At the hearing on 
the motion to suppress, he testified that, 

I saw nothing, including bulges, to cause suspicion the [appel-
lant] was armed when coming out of Shapes. The [appellant's] 
hands. were exposed. I did not observe any actions by the [appel-
lant] that would have led me to believe that [appellant] was 
about to conmiit a felony or misdemeanor that involved force, 
violence, or damage to property. I saw the [appellant] as the 
center of attention with the other subjects around. I suspected a 
narcotics violation, but saw no money change hands. I do not 
recall exactly what the subjects were doing. 

At trial, Officer Jolivette testified as to the circumstances that 
he claimed gave him reasonable suspicion. The officer testified 
that "The whole activity was suspicious because normal customers 
go in to the business and do not stay outside in the parking lot. 
The parking lot, no loitering signs, prior drug arrests [in that 
area], and the high crime area caused suspicion. I did not see a 
narcotics exchange, but did see conversation and subjects going to 
their pockets." As the other men scattered, appellant walked 
"swiftly" back into Shapes. Officer Jolivette followed him into the 
bar and asked appellant to step outside. When appellant
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reemerged from the bar, Officer Jolivette put him against the wall 
and conducted a pat-down which resulted in seizure of certain 
items.

Appellant filed a motion to suppress the items discovered as a 
result of the pat-down. A hearing was held on the motion on 
April 23, 2001, and the motion was denied. At the beginning of 
trial, appellant again raised the motion to suppress, which was 
again denied. Appellant renewed the motion at the close of the 
State's case, and it was denied for the third time. 

[4] In the case at hand, Officer Jolivette testified that he 
first observed the men in the parking lot because they were stand-
ing under a "No Loitering" sign, outside a bar, in a high crime 
area, where he had made previous drug arrests, and it was late in 
the evening. However, appellant's actions did not indicate that he 
was involved in any illegal activity. In fact, Officer Jolivette specif-
ically testified that, "I did not observe any actions by the [appel-
lant] that would have led me to believe that [appellant] was about 
to commit a felony or misdemeanor that involved force, violence, 
or damage to property." Thus, the officer's only justification for 
stopping appellant was that he was in the wrong place at the 
wrong time. See Stewart, supra, (holding that the trial court erred 
in finding that the officer had a reasonable suspicion to stop appel-
lant under Ark. R. Crim. P. 3.1 when the officer approached 
appellant because she was standing on a street corner in a known 
drug area at 1:45 a.m., his only justification being that she was 
standing in the wrong place at the wrong time). Under these cir-
cumstances, the trial court's denial of the motion to suppress was 
against the preponderance of the evidence. 

[5, 6] Moreover, as noted in Stewart, our supreme court 
has clarified on several occasions that an encounter under Ark. R. 
Crim. P. 2.2 1 is permissible only if the information or cooperation 
sought is in aid of an investigation or the prevention of a particular 
crime. 332 Ark. at 146, 964 S.W.2d at 797; Hammons v. State, 
327 Ark. 520, 940 S.W.2d 424 (1997); State v. McFadden, 327 

1 Rule 2.2 states that "A law enforcement officer may request any person to furnish 
information or otherwise cooperate in the investigation or prevention of a crime. The 
officer may request the person to respond to questions, to appear at a police station, or to 
comply with any other reasonable request."
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Ark. 16, 938 S.W.2d 797 (1997); Thompson v. State, 303 Ark. 407, 
797 S.W.2d 450 (1990); Baxter v. State, 274 Ark. 539, 626 S.W.2d 
935 (1982); Meadows v. State, 269 Ark. 380, 602 S.W.2d 636 
(1980). However, in this case, Officer Jolivette was not investigat-
ing a crime or a tip from an informant at the time of the encoun-
ter. Therefore, Officer Jolivette's stop of appellant did not fall 
within the first category of police encounters and cannot be justi-
fied under Rule 2.2. 

This case is not like the recent case ofJefferson v. State, 349 
Ark. 236, 76 S.W.3d 850 (2002), in which our supreme court 
held that the trial court correctly denied Mr. Jefferson's motion to 
suppress. The officer in that case articulated specific facts that cre-
ated a reasonable suspicion that appellant was about to commit a 
crime involving danger of forcible injury to persons: 1) the police 
had been receiving complaints from residents concerning safety in 
the neighborhood in which appellant was found; 2) the officers 
were on patrol in a marked car; 3) upon seeing the police, Mr. 
Jefferson immediately changed directions and quickened his pace; 
and 4) as he walked toward the police, he put his hand in his right 
front pocket, giving the police reason to be concerned about their 
safety. '349 Ark. at 246-47, 76 S.W.3d at 856-57. 

[7-9] In reviewing a trial court's ruling on a motion to 
suppress, we make an independent determination based upon the 
totality of the circumstances and reverse only if the ruling is clearly 
against the preponderance of the evidence. Lamb v. State, 77 Ark. 
App. 54, 70 S.W.3d 397 (2002). Due deference is given to the 
trial court's findings in the resolution of evidentiary conflicts and 
determinations of credibility. Id. (citing Stephens v. State, 342 Ark. 
151, 28 S.W.3d 260 (2000)). However, this case does not concern 
a determination of credibility because here the officer did not 
articulate facts giving rise to reasonable suspicion, and the trial 
court's denial of appellant's motion to suppress was clearly against 
the preponderance of the evidence. 

Therefore, we reverse and remand this matter to the trial 
court for entry of an order consistent with this opinion. 

Reversed and remanded. 

STROUD, C.J., and CRABTREE, J., agree.


