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1. CRIMINAL LAW — JURY INSTRUCTIONS — LESSER INCLUDED
OFFENSE. — Where there is the slightest evidence to warrant an
instruction on a lesser included offense, it is error to refuse to give it.

2. CRIMINAL LAW — JURY INSTRUCTIONS — ERROR NOT TO GIVE
INSTRUCTION ON LESSER INCLUDED OFFENSE. — Where the victim
testified that the total value of the items stolen was $4,508, and
included in his estimation was the $2,700 value placed on the gold
bracelet, but another witness gave testimony valuing the bracelet at
only $500, which, if believed by the jury, would have reduced the
total value of the property to less than $2,500, the evidence was not
so conclusive as to demonstrate that only the greater offense could
have been committed by the appellant, and it was error to refuse an
instruction on the lesser degree of theft; because the evidence on the
value of the item was conflicting and susceptible to more than one
interpretation, the court reversed and remanded for a new trial.

Appeal from Pulaski Circuit Court, Seventh Division; John
B. Plegge, Judge; reversed and remanded.

William R. Simpson, Jr., Public Defender, by: Jerry J.
Sallings, Deputy Public Defender, for appellant.

Steve Clark, Att’y Gen., by: Paul L. Cherry, Asst. Att’y
Gen., for appellee.

JupiTH ROGERS, Judge. The appellant, Theresa Ann
Turley, was found guilty by a jury of theft of property having a
value of $2,500 or more, a class B felony, in violation of Ark. Code
Ann. § 5-36-103 (Supp. 1989). Upon conviction, appellant was
sentenced as an habitual offender to a term of thirty years in
prison. For reversal, appellant argues that the trial court erred in
refusing to instruct the jury on the lesser degree of theft of
property, valued at less than $2,500 but more than $200, which is
a class C felony, and in permitting the introduction of hearsay
testim(()iny. We find merit in the first issue raised, and reverse and
remand.
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The victim in this case was Ben Gibson. He testified that on
December 15, 1988, numerous items were stolen from him,
totalling $4,508 in value. He related on direct examination that
he had recovered one of the items, a gold bracelet, and without
objection, he testified that he valued it at $2,700, based on what
he had paid for it three years ago.

The state also presented the testimony of George Ikard, a
pawn shop owner. He told the jury that appellant pawned this
gold bracelet on December 16, 1988, in exchange for $283. On
cross-examination, Ikard explained that the amount he gave the
appellant for the bracelet was sixty percent of what he thought it
was worth, and that he could duplicate the piece new for $500. He
alsostated that $500 represented the wholesale cost, and that one
probably could not purchase the bracelet at retail for that
amount.

Appellant first argues that, based on Ikard’s testimony, the
trial court erred in refusing to give the proffered instruction on
theft of property having a value of less than $2,500, but more than
$200. We agree.

[1] According to Ark. Code Ann. § 5-36-103(b)(1)(A)
(Supp. 1989), theft of property is classified as a class B felony if
the value of the property is $2,500 or more. Under subsection
(b)(2)(A), the offense is a class C felony if the value is greater
than $200, but less than $2,500. We have held that where there is
the slightest evidence to warrant an instruction on a lesser
included offense, it is error to refuse to give it. Johnsonv. State, 28
Ark. App. 256, 773 S.W.2d 450 (1989).

[2] Here, the victim testified that the total value of the
items stolen was $4,508, and included in his estimation was the
$2,700 value placed on the gold bracelet. Mr. Ikard, however,
gave testimony valuing the bracelet at only $500, which, if
believed by the jury, would have reduced the total value of the
property to less than $2,500. Thus, the evidence was not so
conclusive as to demonstrate that only the greater offense could
have been committed by the appellant. The jury was entitled to
consider Mr. Ikard’s testimony; therefore, it was error to refuse
aninstruction on the lesser degree of theft. Although we hold that
the instruction should have been given, the evidence was conflict-
ing, and thus susceptible to more than one interpretation.
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Accordingly, we reverse and remand for a new trial.

As her second point on appeal, appellant contends that the
trial court erred in allowing the admission of hearsay testimony.
The subject of this objection concerns the victim’s testimony
regarding the use of his stolen credit cards. Mr. Gibson testified
that several credit cards were taken from him, which he reported
missing to the issuers on December 16, 1988. Gibson testified,
over the appellant’s objection, that he received monthly state-
ments from the credit card companies showing that four charges
were made on December 16th, and one on December 21st, for a
total of $275.05. He further stated that he did not make these
charges and that he did not authorize anyone to use his credit
cards.

Under Ark. R. Evid. 801(c) hearsay is defined as “a
statement, other than one made by the declarant while testifying
at the trial or hearing, offered in evidence to prove the truth of the
matter asserted.” Thus, to determine whether testimony is
hearsay, it is necessary to consider the purpose for which it is
offered. It is not clear, from the record in the instant case, what
the testimony objected to was intended to prove. Furthermore,
the hearsay argument is made in general terms without applica-
tion to specific objections. We, therefore, have concluded that
discussion of the hearsay issue in this opinion would not be helpful
as the same situation is not likely to arise on retrial. See Bennett v.
State, 302 Ark. 179, 186, 789 S.W.2d 436 (1990); Hodge v.
State, 27 Ark. App. 93,-99, 766 S.W.2d 619 (1989).

Reversed and Remanded.
COOPER, J., concurs.
WRIGHT, Acting C.J., dissents.

JaMES R. COOPER, Judge, concurring. An issue not argued,
but which arose in our conference, concerns the proper disposition
of a case where a conviction is reversed because the trial court
erroneously failed toinstruct the jury on a lesser-included offense.
The sufficiency of the evidence to support the greater offense of
which the appellant was convicted was not challenged on appeal.
The only relief requested by the appellant was a new trial. This is
the relief granted in the majority opinion.
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The dissent maintains that we can and should modify the
judgment appealed from in this case and fix punishment in
conformity with the permissible sentence for the lesser included
offense for which no instruction was given, citing Hamilton v.
State, 262 Ark. 366,556 S.W.2d 884 (1977); Richiev. State, 261
Ark. 7, 545 S.W.2d 638 (1977); Osborne v. State, 237 Ark. 170,
371 S.W.2d 518 (1963); Bailey v. State, 206 Ark. 121, 173
S.W.2d 1010 (1943); and Woodall v. State, 200 Ark. 665, 140
S.W.2d 424 (1940) as authority for such a disposition. It should,
perhaps, be noted in passing that several of those cases are
distinguishable from the situated presented in the case at bar. In
Osborne, the punishment was reduced, but the attorney general
was given seventeen days tofile a request for a new trial if desired.
237 Ark. at 172. In both Ritchie and Bailey, the Supreme Court
reversed and remanded unless the attorney general elected that
the judgment be modified to impose sentence for the lesser
offense. 261 Ark. at 9; 206 Ark. at 132. Hamilton is something of
an anomoly: although it did result in the disposition urged by the
dissent, it did so without citation to authority, see 262 Ark. at 375,
and it has not been followed. I have found no case since 1977
which reduces punishment rather than remanding for new trial
under the circumstances presented by the case at bar. Recent
cases that do remand in this situation include Campbell v. State,
300 Ark. 606, 780 S.W.2d 567 (1989); Hensonv. State, 296 Ark.
472,757S.W.2d 560 (1987); Johnsonv. State, 28 Ark. App. 256,
773S.W.2d 450 (1989); and Savannahv. State, 7 Ark. App. 161,
645 S.W.2d 694 (1983). ’

Although I do not dispute that there is some authority for the
proposition that we are authorized to modify the judgment and fix
a reduced sentence when we reverse solely on the basis of error in
failing to instruct the jury on a lesser-included offense, I submit
that it is the better practice to reverse and remand for a new trial
in such cases.

There is an inherent contradiction between a reversal based
on failure to instruct the jury on a lesser included offense, and a
disposition which forcloses consideration of that issue by a jury by
judicial modification of the sentence. In this sense, the Bailey
opinion is instructive. In discussing the merits of Bailey’s argu-
ment, the Supreme Court said”
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It is not a question of whether we believe the defendant; the
point is that he had a right to have his story submitted to
the jury. That is the purpose of our jury system; and the
court denied him this right; and for the failure to submit
the issue of voluntary manslaughter to the jury this cause
must be reversed. '

106 Ark. at 130. Nevertheless, although the Bailey Court
recognized the importance of allowing a criminal defendant to
exercise his right to “have his story submitted to the jury”” under
our system of law, it ultimately denied Bailey this right by
modifying the judgment and setting punishment, rather than
remanding for a new trial in which both of those issues would be
submitted to the jury. This same contradiction is apparent in
Hamilton, which cited a case which remanded for a new trial as
support for the proposition that it is “the prerogative of the jury to
evaluate the conflicting evidence and resolve the issue [of a lesser
included offense and its punishment].” Hamilton, supra, citing
Milburn v. State, 260 Ark. 553, 542 S.W.2d 490 (1976). The
Hamilton court, however, departed from Milburn by modifying
the judgment to impose sentence on the lesser included offense
without remand.

As noted, Arkansas appellate courts have since 1977 estab-
lished a practice of reversing and remanding in cases similar to
the one at bar. I believe that it would be unwise to depart from
that long-standing practice, especially in a case where a new trial
is the only remedy requested. The disposition favored by the
dissent does promote judicial economy, but it does so, in may
view, by discounting the importance of the jury as the arbiter of
guilt and punishment under Arkansas law. Adoption of the
dissenting viewpoint would mean that the Court’s error would
cost the appellant his right to “have his story submitted to the
jury.”

I concur.

ErNIE E. WRIGHT, Acting Chief Judge, dissenting. I concur
with the majority opinion holding it was prejudicial error for the
trial judge to refuse appellant’s request to instruct the jury on the
lesser included degree of theft of property.

I respectfully dissent from the majority decision to reverse
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and remand the case for a new trial because of the failure to
instruct on the lesser included degree of theft.

Here the evidence of theft was overwhelming and reversal
for a new trial is not required. The error in failing to give the
instruction on the lesser included degree of theft had no bearing
upon the jury’s determination of guilt or innocence. The error
~ affected only the punishment imposed. In these circumstances the
appellate court may modify the judgment appealed from and fixa
reduced sentence. The following cases are authority for this
procedure. Hamilton v. State, 262 Ark. 366, 556 S.W.2d 884
(1977); Richie v. State, 261 Ark. 7, 545 S.W.2d 638 (1977);
Osbornev. State, 237 Ark. 170,371 S.W.2d 518 (1963); Baileyv.
State, 206 Ark. 121, 173 S.W.2d 1010 (1943); Woodall v. State,
200 Ark. 665, 140 S.W.2d 424 (1940).

Reversing and remanding the case for a new trial is, in my
view, a very inefficient way to deal with the error.

The sentence should simply be modified to a sentence in
conformity with the permissible sentence for the lesser included
degree of theft, and the case affirmed as modified.




