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. JURY - WHETHER PEREMPTORY CHALLENGE MAY BE EXERCISED 
AFTER JUROR IS ACCEPTED IS DIRECTED TO DISCRETION OF THE 
TRIAL COURT - STANDARD OF REVIEW. - Whether or not a 
peremptory challenge may be exercised after the juror has been 
accepted by both sides is a matter directed to the sound discretion of 
the trial court; the appellate court reverses only for abuse of that 
discretion and the standard of review is the same regardless of 
whether the court permits the challenge or declines to permit it. 

2. JURY - COURT DID NOT ABUSE DISCRETION IN REFUSING TO PERMIT 
EXERCISE OF PEREMPTORY CHALLENGE AFTER JUROR WAS AC-
CEPTED. - Where, during voir dire, none of the jurors were asked if 
they knew or worked with any of the witnesses; no questions at all 
were addressed individually to the juror in question; and counsel 
never directly asked the court for permission to call the defendant's 
witness to testify that she worked with one of the jurors and the 
judge never told counsel he would not permit it, the judge did not 
abuse his discretion in refusing to allow a peremptory challenge to 
be exercised after the juror had been accepted by both sides. 

3. EVIDENCE - EVIDENCE OF SPECIFIC INSTANCES OF VICTIM'S PRIOR 
SEXUAL CONDUCT NOT ADMISSIBLE IN CRIMINAL PROSECUTION OF 
SEXUAL OFFENSES. - Ark. Code Ann. § 16-42-101(b) provides that 
evidence of specific instances of the victim's prior sexual conduct is 
not admissible in criminal prosecution of sexual offenses. 

4. EVIDENCE - SPECIFIC INSTANCES OF VICTIM'S PRIOR SEXUAL 
CONDUCT NOT ADMISSIBLE - EXCEPTION - PROCEDURE. — 
Evidence of a victim's prior sexual conduct is admissible if its 
relevancy is proved through the procedure set out in the statutes: a 
written motion must be filed by the defendant stating the relevant 
evidence being offered and the purpose for which the evidence is 
believed relevant; a hearing is held in camera; the court then 
determines if the offered proof is relevant to the fact in issue, and if 
its probative value outweighs its inflammatory or prejudicial 
nature. 

5. EVIDENCE - ADMISSIBILITY OF VICTIM'S PAST SEXUAL CONDUCT - 
WHAT DEFENDANT MUST SHOW. - If a defendant claims a victim's 
past sexual conduct is relevant, it is up to the defendant to make a
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preliminary showing that the issue is material to an issue in the case; 
this is not raised by merely asserting that it is so — there must be a 
showing of a reasonable basis for believing that the past sexual 
conduct is pertinent. 

6. EVIDENCE — TRIAL COURT CORRECT IN RULING VICTIM'S PAST 
SEXUAL CONDUCT INADMISSIBLE. — Where there was no attempt to 
comply with the procedures set out in Ark. Code Ann. § 16-42- 
101(c) and no proffer of evidence that the past conduct was 
relevant, the trial court was right in ruling the victim's past sexual 
conduct was inadmissible. 

Appeal from Independence Circuit Court; John Dan Kemp, 
Judge; affirmed. 

John Wesley Hall, Jr., P.C., for appellant. 

Steve Clark, Atey Gen., by: Sandra Bailey Moll, Asst. 
Att'y Gen., for appellee. 

JOHN E. JENNINGS, Judge. Appellant, Harold Rorex, was 
found guilty by a jury of raping his two stepchildren and was 
sentenced by the court to thirty years imprisonment. Mr. Rorex 
contends on appeal that the trial court erred in refusing to permit 
him to exercise a peremptory challenge after the jury had been 
selected and in refusing to permit him to cross-examine the 
children about alleged prior sexual contact. We find no error and 
affirm. 

Voir dire was completed on the Monday before the Wednes-
day of trial. The jury was "drawn and struck," questions were 
asked of the panel by both the court and counsel, and only a few 
jurors were questioned individually. The names of potential 
witnesses were read and the members of the panel were asked if 
they were related to any witness. 

On the morning of trial, the prosecutor and the defense 
attorney met with the court in chambers, at which time defense 
counsel asked that the court permit him to exercise an unused 
peremptory challenge to excuse a juror already selected, Audie 
Hall. Two alternate jurors had been selected. Counsel advised the 
court that the juror "had not revealed" that "she actually knows 
and works with one of the defendant's witnesses." He told the 
court that Audie Hall worked with the appellant's wife, Cindy 
Rorex, at a large factory and that she "sees her every day." 
During the course of his statement to the court he said that he
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"would be perfectly willing to call Cindy Rorex in here to testify 
about the proximity that she works to Mrs. Hall." The state 
argued against excusing the juror and the court declined to do so. 

Appellant first argues that if, after the jury has been 
selected, counsel for one side seeks to exercise a remaining 
peremptory challenge, it is error for the trial court to refuse to 
permit the challenge absent a showing by the other side that "the 
alternate juror would be prejudiced." For this proposition appel-
lant quotes the following language from Nail v. State, 231 Ark. 
70, 328 S.W.2d 836 (1959): 

[A] litigant is not entitled to a particular juror. This being 
true, there is no valid reason to refuse the request to excuse 
one who has already been taken, even though a defendant's 
challenges have been exhausted, unless it first be shown 
that the defendant will be prejudiced by the service of the 
venireman accepted in lieu of the juror excused. 

(Emphasis in original.) 

[1] Unquestionably the rule is that whether or not a 
peremptory challenge may be exercised after the juror has been 
accepted by both sides is a matter directed to the sound discretion 
of the trial court. Daugherty v. State, 3 Ark. App. 112, 623 
S.W.2d 209 (1981). We reverse only for abuse of that discretion. 
Our standard of review is the same regardless of whether the 
court permits the challenge as in Nail or declines to permit it as in 
Daugherty and in Jefferies v. State, 255 Ark. 501, 501 S.W.2d 
600 (1973). The language taken from Nail and relied upon by the 
appellant, when read in context, stands only for the proposition 
that where the trial court has permitted the belated exercise of a 
peremptory challenge, an appellant must demonstrate prejudice 
to obtain a reversal. See also Watson v. State, 291 Ark. 358, 724 
S.W.2d 478 (1987). 

[2] The question then is whether the trial court has abused 
its discretion. Appellant argues the court abused its discretion in 
refusing to permit him to put on proof that the juror was "not 
impartial." The record reflects, however, that counsel never 
directly asked the court for permission to call Cindy Rorex as a 
witness in chambers, nor did the trial judge tell counsel he would 
not permit it. Counsel did not ask that the juror be re-examined.
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Finally, during voir dire none of the jurors were asked if they 
knew or worked with any of the witnesses and, indeed, no 
questions at all were addressed to this juror individually. Under 
the circumstances presented we find no abuse of the discretion 
entrusted to the trial court. See Nail, 231 Ark. at 81. 

Also on the morning of trial and in chambers defense counsel 
asked that he be permitted to cross-examine the victims and to 
question other unnamed witnesses about possible prior acts of 
sexual conduct on the part of the children. The trial judge refused 
to permit it. 

[3-5] The ruling was undoubtedly correct. The rape shield 
statute, now Ark. Code Ann. § 16-42-101 (1987), was intended to 
shield victims of rape or sexual abuse from the humiliation of 
having their personal conduct, unrelated to the charges, paraded 
before the jury and the public when such conduct is irrelevant to 
the defendant's guilt. Flurry v. State, 290 Ark. 417, 720 S.W.2d 
699 (1986). Ark. Code Ann. § 16-42-101(b) provides that 
evidence of specific instances of the victim's prior sexual conduct 
is not admissible. Subsection (c) establishes a procedure for the 
court to permit an exception to the rule. In Jackson v . State, 284 
Ark. 178, 679 S.W.2d 210 (1985), the court said: 

The evidence is admissible if its relevancy is proved 
through the procedure set out in the statutes. Under the 
rules provided, a written motion must be filed by the 
defendant stating the relevant evidence being offered and 
the purpose for which the evidence is believed relevant. A 
hearing is held in camera. The court then determines if the 
offered proof is relevant to the fact in issue, and if its 
probative value outweighs its inflammatory or prejudicial 
nature. The defendant or his attorney is subject to sanc-
tions for failure to file such a motion if a willful attempt is 
made to make any reference to the victim's prior sexual 
conduct in the presence of the jury. 

Here, the record reflects that no such motion was filed. 
Not only was the proper procedure not followed, there was 
no proffer of the type of evidence the appellant was trying 
to present. The failure to proffer evidence so this court can 
determine if prejudice results from its exclusion precludes
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review of the evidence on appeal. 

Jackson 284 Ark. at 483-84 (citations omitted). Similarly, in the 
case at bar there was no attempt to comply with the procedures set 
out in the statute and no proffer. We agree with the statement of 
the court in Allen v. State, 700 S.W.2d 924 (Tex. Crim. App. 
1985):

If a defendant claims a victim's past sexual conduct is 
relevant, it is up to the defendant to make a preliminary 
showing that the issue is material to an issue in the case. 
This is not raised by merely asserting that it is so. There 
must be a showing of a reasonable basis for believing that 
the past sexual conduct is pertinent. If there is no such 
showing, questions concerning past sexual conduct are to 
be excluded. 

[6] Under the circumstances presented, the trial court was 
right in ruling as he did. 

Affirmed. 

CORBIN, C.J., and COOPER, J., agree.


